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ABSTRACT 


The  purpose  of  this  thesis  is  to  examine  the 
nature  of  federal  government  in  Pakistan  as  established 
in  1947  and  continued  until  1958.  The  thesis  examines 
federalism  as  it  evolved  and  was  influenced  by  interplay 
of  the  divergent  forces  of  integration  and  separation. 

Federalism  in  Pakistan  may  be  considered  a 
compromise  between  the  conflicting  desires  for  union 
and  separation  which  was  the  product  of  historical, 
geographical,  cultural  and  linguistic,  religious  and 
military  factors.  These  conflicting  factors,  in  varying 
degrees,  continued  to  exert  pressure  on  the  working  of 
the  federal  system.  Despite  the  strong  regional  pressures, 
general  fear  of  Indian  domination  and  a  sense  of  Islamic 
solidarity  proved  strong  enough  to  preserve  the  national 
integration. 

Federalism  essentially  implies  a  distribution 
of  authority  between  one  general  and  several  regional 
governments.  Powers  are  so  divided  and  the  sphere  of 
each  government  is  so  specified  by  the  constitution  as 
to  ensure  that  neither  level  of  government  is  subordinate 
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to  the  other.  The  subordination  of  regional  government 
to  the  general  government  would  be  a  violation  of  the 
federal  principle.  The  analysis  of  central-provincial 
relations  shows  that  the  federal  principle  was  only 
partially  incorporated  in  the  constitution.  Frequent 
central  interference  in  provincial  affairs,  tnrough 
direct  and  indirect  means,  resort  to  emergency  provisions 
financial  dependence  of  the  provinces  and  central  pre¬ 
dominance  in  the  administrative  field  undermined  the 
federal  principle.  The  conclusion  has  been  reached  that 
a  highly  centralized  government  was  at  work  during  the 
period  1947- 58,  The  provinces  were  subordinate  to  rather 
than  co-ordinate  with  the  central  government,  as  such  the 
government  under  the  interim  constitution  and  the  constit 
ution  of  1956  was  ’quasi-federal *  in  theory  and  practice. 
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INTRODUCTION 


"The  epoch  of  federalism  is  over,"^  declared 
Harold  Laski  in  1939,  in  an  article  entitled  "The  Obsol¬ 
escence  of  Federalism".  He  suggested  that  federal  gov¬ 
ernment,  in  its  traditional  form,  with  its  compartmental¬ 
izing  of  functions,  rigidity  and  inherent  conservatism 
was  unable  to  keep  pace  with  the  tempo  of  life  that  giant 
capitalism  had  evolved.  Decentralized  unitary  govern¬ 
ment  was,  he  concluded,  more  appropriate  in  the  condit¬ 
ions  of  the  mid- twentieth  century.  Speaking  generally 
about  the  problems  posed  by  and  inherent  in  federalism. 

Sir  Ivor  Jennings  declared  that  "no  body  would  have  a 

2 

federal  constitution  if  it  could  possibly  avoid  it," 

Lord  Bryce  simply  dismissed  federalism  as  little  more 

3 

than  a  transitory  step  on  the  way  to  governmental  unity. 
Dicey  denounced  federal  government  due  to  its  inherent 
weakness  which  springs  from  the  division  of  powers  be- 

^H.  J.  Laski,  The  New  Republic,  No.  98,  XCVIII 
(1939),  p.  367. 

^I.  Jennings,  Some  Characteristics  of  the  Indian 
Constitution,  Madras:  New  York,  Indian  Branch,  Oxford 
University  Press,  1953,  p.  55. 

^See  Edward  McWhinney,  Comparative  Federalism, 

2nd  ed,,  Toronto:  University  of  Toronto  Press,  1965,  Ch,  1. 
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tween  the  central  government  and  the  states.^  F.  G,  Car- 
nell  rejects  federal  systems  as  "relics  of  horse  and  bug¬ 
gy  days".^  He  considers  it  the  last  form  of  government 
which  should  be  contemplated  by  the  peoples  of  underdev- 

fi 

eloped  countries.  K,  C.  Wheare  recognized,  in  1945, 
that  the  concentration  of  central  powers  in  existing  fed¬ 
erations,  which  was  the  result  of  economic  crises  and 
war,  was  threatening  the  federal  principle,^ 

Despite  these  criticisms,  federalism  survived 
not  only  as  a  political  system  but  gained  popularity  in 
the  developing  nations,  as  is  shown  by  its  adoption  in 
countries  such  as  Pakistan,  India,  Nigeria  and  Malaya. 
This  fact  led  M.  Beloff  to  assert,  in  1953,  that  feder¬ 
ation  was  enjoying  "a  widespread  popularity  such  as  it 

Q 

had  never  known  before".  Federalism  in  Asia  and  Africa 


A.  V.  Dicey,  Introduction  to  the  Study  of  the 
Law  of  the  Constitution^  lOth  ed.,  London:  MacMillan, 
1964,  Ch.  Ill,  especially  pp.  171-175. 

^F.  G.  Carnell,  "Political  Implications  of  Fed¬ 
eralism  in  New  States"  in  U.  K.  Hicks  (ed.).  Federalism 
and  Economic  Growth  in  the  Underdeveloped  Countries,  Lon- 
donl  George  Alien  &  Unwin  Ltd.,  1961,  p.  4/. 

^Ibid. 

^K.  C.  Wheare,  Federal  Government,  1st  ed.,  Ox¬ 
ford:  Oxford  University  Press,  1946,  Ch.  12.  All  sub¬ 
sequent  page  references  are  to  the  fourth  edition,  1963. 

^M.  Beloff,  ’The  "Federal  Solution"  in  its  Ap¬ 
plication  to  Europe,  Asia  and  Africa, '  Political  Studies, 
Vol.  I  (1953),  p.  114. 
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has  been  thought  of  as  a  solution  to  the  political  pro¬ 
blems  of  countries  which  have  previously  been  held  to¬ 
gether  by  external  imperial  rule,^ 

The  British  government,  in  1935,  introduced  a 
highly  centralized  federalism  in  the  sub-continent  to 
solve  the  nolitical  problems  of  India,  But  the  reluct¬ 
ance  of  the  Indian  princes  to  join  the  federation  and 
the  Congress  and  the  League's  opposition  to  the  federal 
provisions  proved  a  great  hindrance  to  the  workings  of 
the  imperial  federation.  Hindu-Muslim  differences 
proved  too  sharp  to  be  contained  in  an  All-Indian  fed¬ 
eration,  Subsequently,  the  British  government  had  to 
concede  to  the  demands  for  partition,  Pakistan,  after 
independence,  retained  the  federal  scheme  of  1935  be¬ 
cause  of  the  prevailing  forces  of  integration  and  sep- 

» 

aration.  The  Federal  system  in  Pakistan  may  be  con¬ 
sidered  a  device  to  accomodate  the  conflicting  pressures 
of  unity  and  diversity  which  were  present  at  partition 
and  continue  to  exist.  An  attempt  will  be  made  to  dis¬ 
cuss  the  conditions  and  factors  which  influenced  and  de¬ 
termined  the  choice  and  workings  of  the  federal  system 
in  Pakistan, 

Wheare  considers  federal  government  appropriate 
for  that  group  of  states  or  communities  which  desire  to 

^Ibid, ,  p,  122. 
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be  united  under  a  general  government  for  some  purpose 
and  to  be  organized  under  regional  governments  for 
others.^^  This  desire  for  unity  and  diversity,  ac¬ 
cording  to  Watts,  existed  in  all  new  federations  in 
the  Commonwealth,  There  was  a  geographical  distrib¬ 
ution,  to  some  degree,  of  the  diversities  within  each 
of  these  societies,  which  resulted  in  the  demands  for 
regional  autonomy.  At  the  same  time,  in  each  of  these 
recent  federations,  a  desire  existed  within  the  count¬ 
ry  to  be  united  for  certain  purposes,  because  of  a 
community  of  outlook  or  the  hope  of  economic  benefits 
from  union, This  desire  for  union  was  further  ac¬ 
centuated  by  the  strong  urge  for  swift  economic  ad¬ 
vancement,  Since  the  new  federations  were  economical¬ 
ly  underdeveloped  at  the  time  of  their  inception,  they 
needed  a  political  system  capable  of  achieving  rapid 
economic  growth.  To  them  federalism  was  the  only  viable 
form  of  government.  In  India,  for  example,  the  problem 
was  one  of  consolidating  a  country  which  was  large  in 
population  and  whose  regional  components  differed  in 
size,  resources,  language  and  culture.  The  Constituent 
Assembly  of  India  rejected  a  unitary  constitution  as  a 

^^\^eare,  op,  cit,,  p,  36, 

L,  Watts,  New  Federations:  Experiments  in 
the  Commonwealth,  Oxford:  Oxford  University  Press,  l^bb, 
p,  9^, 
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"retrograde  step"  in  such  a  vast,  populous  and  variegated 
country,  and  insisted  that  the  soundest  framework  for  the 
constitution  was  a  federation  with  a  strong  centre. 

The  Federal  system  in  Pakistan  appeared  to  be  the  only 
possible  solution  for  maintaining  an  equilibrium  be¬ 
tween  the  conflicting  pressures  for  unity  and  diversity. 
These  pressures  have  been  the  product  of  certain  factors: 
geographical,  cultural  and  linguistic,  historical,  relig¬ 
ious  and  military.  In  other  words  it  may  be  said  that 
the  choice  and  the  workings  of  federalism  in  Pakistan  was 
influenced  by  these  factors  which  are  discussed  below, 

1,  No  form  of  government  other  than  federalism 
seemed  practicable  in  view  of  the  geographical  separation 
of  East  and  West  Pakistan  by  a  distance  of  1,100  miles. 

In  between  lies  India  with  whom  Pakistan's  relations  have 
never  been  friendly.  East  Pakistan  has  an  area  of  55,126 
square  miles  which  is  one- seventh  of  the  whole,  but  it 
has  a  majority  of  the  population,  or  61,000,000  people 
(1965  census).  West  Pakistan  has  an  area  of  310,403 
square  miles  but  only  a  population  of  51,400,000.  Prime 
Minister  Liaqat  Ali  Khan,  moving  the  "Objectives  Resol¬ 
ution"^^  in  1949,  said  the  "Resolution  envisages  a  fed- 

^^Ibid..  p.  18. 

March,  1949,  the  Constituent  Assembly  of  Pak- 
istan  passed  a  resolution  on  the  'Aims  and  Objects  of  the 
Constitution, '  popularly  known  as  the  Objectives  Resolu¬ 
tion,  It  was  later  embodied  as  the  Preamble  to  the  Con¬ 
stitution  on  1956. 
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eral  form  of  government,  because  such  is  the  dictate  of 
geography.  It  would  be  idle  to  think  of  a  unitary  form 
of  government  when  the  two  parts  of  our  country  are  sep¬ 
arated  by  more  than  a  thousand  miles, On  the  basis 
of  this  geographical  separation,  the  members  from  East 
Bengal  in  the  Constituent  Assembly  demanded  for  provin¬ 
cial  autonomy,^^ 

2.  Besides  the  geographical  separation  there 
exists  ethnic  and  linguistic  differences  between  the  peo¬ 
ple  of  the  two  parts.  West  Pakistan  is  a  heterogeneous 
region  of  different  cultural  and  linguistic  groups.  These 
groups,  although  speaking  different  languages  (Punjabi, 
Sindhi,  Baluchi  and  Pushtu),  regard  Urdu  as  the  common 
language  of  their  region.  East  Pakistan  is  culturally 
and  linguistically  homogeneous  with  Bengali  as  the  com¬ 
mon  language.  East  Bengal  has  been  greatly  influenced 
by  Hindu  culture.  For  example,  the  famous  Bengali  poet 
Rabindranath  Tagore  is  widely  read  throughout  East  Pak¬ 
istan,  but  not  in  West  Pakistan  where  Iqbal  is  regarded 
as  the  national  poet.  There  are  racial  differences,  too. 
The  people  of  West  Pakistan  are  mostly  the  descendants 
of  the  Arabs  or  Mughals,  whereas  Bengalis  are  neither 

^^Constituent  Assembly  of  Pakistan  Debates, 
Karachi:  Government  of  Pakistan,  1950,  Vol,  V,  No,  1, 

March  7,  1949,  p,  5,  cited  hereafter  as  C.A.P,  Debates, 

^^Ibid,,  Vol,  XVI,  No.  31,  September  21  1954, 

p.  509;  Vol.  I,  No,  52,  January  17,  1956,  p,  1853, 
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Aryans  nor  Arabs,  They  differ  in  physique  and  dietary 
habits.  West  Pakistanis  are  usually  tall  or  of  medium 
height  and  fair  or  wheat- skinned  people,  while  Bengalis 
are  generally  short  and  dark-skinned.  East  Pakistan  is 
almost  entirely  a  rice-eating  area,  while  the  diet  of 
West  Pakistan  is  mostly  wheat.  The  role  of  the  cult¬ 
ural  and  linguistic  diversity  in  the  controversy  over 
the  division  of  powers,  and  its  impact  on  the  working 
of  the  federal  system,  will  be  examined  in  subsequent 
chapters, 

3,  The  choice  of  federation  was  also  the  pro¬ 
duct  of  history.  During  British  rule,  the  Muslims  of 
India  had  demanded  for  provincial  autonomy,  with  a 
view  that  they  would  be  able  to  form  their  own  gov¬ 
ernment  in  those  provinces  where  they  constituted  a 
majority,^^  This  demand  could  be  contained  in  a  fed¬ 
eration,  The  Government  of  India  Act,  1935,  intro¬ 
duced  a  federal  form  of  government  with  limited  measure 
of  provincial  autonomy.  The  desire  for  regional  autonomy 
later  found  expression  in  the  famous  Lahore  Resolution 
familiarly  known  as  the  Pakistan  Resolution,  The  Resol¬ 
ution  stated: 

,  ,  .  the  areas  in  which  the  Muslims  are 
numerically  in  a  majority  as  in  the  North 
Western  and  Eastern  Zones  of  India  should 
be  grouped  to  constitute  "Independent 

16 
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States"  in  which  the  constituent  units 
shall  be  autonomous  and  sovereign, 

The  Resolution  was  later  modified  in  1946  at  the  Muslim 
League  Legislator's  Convention  as  to  envisage  the  crea¬ 
tion  of  one  single  Muslim  State  comprising  the  Muslim 
majority  provinces  in  the  North  East  and  North  West  of 
India,  Nevertheless,  the  members  in  the  Constituent 
Assembly,  demanding  more  powers  for  the  provinces,  as¬ 
serted  that  provincial  autonomy  was  guaranteed  by  the 
Lahore  Resolution,  Criticising  the  draft  of  the  con¬ 
stitution,  Prof,  Raj  Kumar  Chakravarty  said  that  it 
"flouts  the  spirit  of  the  Lahore  Resolution  of  the  Muslim 

League  ,  ,  ,  which  said  that  the  federating  units  should 

If  19 

have  autonomy  in  their  own  sphere,  Mr,  Abul  Mansoor 
Ahmad  said  that  the  draft  had  violated  the  spirit  of  the 

20 

Lahore  Resolution  which  visualized  autonomous  provinces. 
Similar  interpretation  of  the  Resolution  can  be  noticed 


See  Pakistan  Resolution  of  the  Lahore  Session 
of  the  All-India  Muslim  League,  March  22-24,  1940  in 
G,  Allana,  Pakistan  Movement:  Historic  Documents,  Karachi: 
Paradise  Subscription  Agency,  1968,  p„  226-228, 

^^See  C,A,P„  Debates,  Vol,  XVI,  No,  31,  Sept, 

21,  1954,  pp,  552-553;  Vol,  I,  No,  28,  Sept,  19,  1955, 
p,  930;  Vol,  I,  No,  51,  Jan,  16,  1956,  pp,  1825-1836; 

No,  53,  Jan,  21,  1956,  pp,  1892-1893;  No,  60,  Jan.  31, 

1956,  pp.  2212-2213. 

^^Ibid,,  Vol.  XVI,  No.  31,  Sept.  21,  1954,  p,  509. 
^^Ibid,,  Vol.  I,  No.  51,  Jan.  16,  1956,  p.  1836. 
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in  the  21  points  programme  of  the  United  Front^^  which 
stated  that  East  Bengal  would  get  complete  autonomy  accord¬ 
ing  to  the  Lahore  Resolution, 

The  spirit  for  regional  autonomy  received  further 
impetus  from  the  statements  made  by  Mohammad  Ali  Jinnah 
(popularly  called  in  Pakistan,  Quaid-i-Azam,  meaning  The 
Great  Leader)  before  partition.  Jinnah,  in  an  interview 
in  1946,  clarifying  various  aspects  of  Pakistan,  said  that 
the  federated  units  of  Pakistan  would  "have  all  the  autonomy 
that  you  will  find  in  the  constitutions  of  the  United  States 
of  America,  Canada  and  Australia,  But  certain  vital  powers 
will  remain  vested  in  the  Central  Government,  such  as  the 
monetary  system,  national  defence  and  other  federal  respon¬ 
sibilities,"^^ 

Thus  in  the  presence  of  the  demand  for  provincial 
autonomy  which  was  conceded  to  a  limited  extent  in  the  Gov¬ 
ernment  of  India  Act,  1935,  and  later  expressed  in  the  Lahore 
Resolution,  federalism  in  Pakistan  may  be  considered  in 


21 

The  United  Front  was  a  coalition  of  six  parties: 
Awami  League,  Krishak-Saramik,  Nizam-e-Islam,  Youth  League, 
Ganatantri  Dal  and  Communist  Party,  On  the  basis  of  its  21 
points  manifesto  it  defeated  the  Muslim  League  in  the  East 
Bengal  provincial  elections  of  1954,  The  important  object¬ 
ives  of  the  manifesto  were:  making  Bengali  a  state  lang¬ 
uage;  provincial  autonomy  for  East  Bengal;  restricting  cen¬ 
tral  powers  to  defence,  currency  and  foreign  policy;  and 
location  of  Naval  headquarters  in  East  Pakistan  and  Army 
headquarters  in  West  Pakistan, 

22 

JamdLluddin  Ahmad,  Speeches  and  Writings  of  Mr. 
Jinnah,  Vol,  II,  Lahore:  Sh,  Mohammad  Ashraf,  I9d4,  p.  232-33, 


10 


Dicey's  language  as  a  "political  contrivance  to  reconcile 
national  unity  with  the  maintenance  of  states'  rights " 

4.  A  common  religion  has  produced  a  desire  among 
Muslims  of  Pakistan  to  be  united  under  one  general  govern¬ 
ment  to  order  their  lives  in  accordance  with  the  principles 
of  Islam,  Prime  Minister  Liaqat  Ali  Khan,  moving  the 
Objective  Resolution  in  the  Constituent  Assembly,  said  that 
"Pakistan  was  founded  because  the  Muslims  of  this  sub¬ 
continent  wanted  to  build  up  their  lives  in  accordance  with 
the  teachings  and  traditions  of  Islam  ,  .  ,"24  Islamic 

fervour  and  zeal  is  largely  responsible  for  the  realization 
of  Pakistan,  The  demand  for  a  separate  homeland  for  Muslims 
was  based  on  the  Muslims'  contention  that  they  formed  a  sep¬ 
arate  nation.  Elaborating  his  views  on  the  separate  nation¬ 
hood  of  Muslims,  Quaid-i-Azam  Mohammad  Ali  Jinnah,  in  his 
presidential  address  at  Lahore  on  March  23,  1940,  said,  "The 
Hindus  and  Muslims  belong  to  two  different  religious  philo¬ 
sophies,  social  customs,  literatures,  ,  ,  they  belong  to  two 

different  civilizations  which  are  based  mainly  on  conflict- 

25 

ing  ideas  and  conceptions,"  Despite  the  cultural  and  lin¬ 
guistic  differences,  the  common  religion  continued  to  be  a 
unifying  force  between  the  peoples  of  the  two  halves,  Mir 

23 

Dicey,  op,  cit,,  p,  143, 

^^C,A,P,  Debates,  Vol,  V,  No,  1,  March  7,  1949,  p,  2, 

^^Jamiluddin  Ahmad,  Speeches  and  Writings  of 
Jinnah,  Vol,  I,  6th  ed,,  Lahore:  Sheikh  Mohammad  Ashraf, 
i960,  p,  160, 


,  t  ■  .  « 


.,i 

«  » 


J  . 


.1  j 


.:'j  .\  Z.':..  io.';:;  ji. 


o ; 


ji  /.  i' 


•e 


■\ 


z . :  iii  >;■ 


.•j 


k_J  *J 


A 


'  -J  -■  ,li  .j..s 


< 


o 


r 


J.  ..1 


0 


D: 


:  •■* 


,0., 


J  *. 


} 


■  1 ; 


'"r;  c:-  j.:  ;  .  i'  j 


»  ft 


;  (i-:  ;  :j  z 


.  .w  .JI. 


. . 


tj  J' 


:rj-^ 


z.  :j 


Sil.ZCA  t.r 


.  ^  1 

4  •-  4 


;..r 


;  t 


i  .  •■  i., 


•i.  nil 


i:o 


f  .  'O  V  I 


•  ■  ■  f  / 1  ! 


r:. ;  .  .;. 


D...  au  .jc.ox.1 


e  ■■ 


iv.: :  ..  i,.  > 


o;; 


. .  j  <  j  1 J  .fx. . , 


:;  L.j 


<t  ft 


c 


.J 


;  :j  j 


■cca 


ii  :3 


.Cv* 


.'J.';  . ,  .. .  I  :t 


i 


) 


li 


r. 


.'..J  ' 


j:; 


•• 


\-; 


Si.: 


3 


V 


i'ii 


' 


■J 


t 


:j 


J 


1.  J. 


IS 


3  '. . 


r; 


« .* ,• 


th 


C 


< 


.3.; 


<  ■  »  -•  •  •  e  •  ft  ■  •  5 


f? 


f  r 


< 


J 


1  r- 


c  •  •  •. 

t , 


Ghulam  Qadir  Khan,  pleading  for  mutual  understanding  be¬ 
tween  the  people  of  the  two  wings,  said  that  "the  ties 
of  religion  have  kept  the  people  of  both  the  wings  to¬ 
gether.  In  the  absence  of  this  bond  we  should  not  have 
been  so  near  to  each  other, Mr,  Farid  Ahmad,  empha¬ 
sizing  this  bond,  said  that  "if  the  people  of  (sic)  East 

wing  have  got  anything  in  common  with  their  brethren  in 

27 

the  West  wing,  ,  ,  ,  it  is  the  religious  bond  ,  . 

Mr.  Suhrawardy,  rejecting  the  idea  of  'secession,*  con¬ 
ceded  that  besides  military  and  economic  interdependence 
Islam  is  one  of  the  bonds  of  unity  between  the  people  of 
the  two  wings, A  survey  of  Pakistan  University  stu¬ 
dents  undertaken  by  K.  B.  Sayeed  in  this  respect  indicates 
that  87  per  cent  of  the  people  in  West  Pakistan  and  66,7 
per  cent  in  East  Pakistan  regarded  Islam  as  an  effective 
bond  of  unity  between  East  and  West  Pakistan, 

5 ,  A  federal  solution  seemed  appropriate  in  the 
presence  of  a  sense  of  military  insecurity  from  India, 

which  is  one  of  the  two  necessary  conditions  as  suggested 

30 

by  Riker,  for  striking  a  federal  bargain.  Two  factors 
^^C.A.P.  Debates,  Vol.  XV,  No.  25,  Nov.  7,  1953, 

P.  712. 

^^Ibid.,  Vol.  I,  No.  53,  Jan.  21,  1956,  p.  1896. 
^^Ibid.,  Vol.  I,  No.  60,  Jan.  31,  1956,  pp.  2230-31. 

on 

See  K,  B,  Sayeed,  The  Political  System  of  Pakistan 
Boston:  Houghton  Mifflin  Company,  1967,  pp.  182-184, 

30 

For  a  full  exposition  of  the  hypothesis  see  W,  H, 
Riker,  Federalism:  Origin,  Operation  and  Significance,  Boston 

Little  Brown,  1964,  pp.  73-133, 
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give  rise  to  the  sense  of  insecurity.  The  first  major 
cause  of  concern  in  Pakistan  is  the  attitude  of  the  Indian 
extremists  who  have  not  yet  reconciled  themselves  to  the 
idea  of  partition.  The  Jan  Sangh  party  in  India  still 
dreams  of  "Akhand  Bharat",  or  "United  India",  The  Jan 
Sangh  noting  with  regret  "the  existence  of  Pakistan  on  Ind¬ 
ian  territory"  observed  that  "this  situation  has  given  rise 
to  a  number  of  problems,  Bharatiya  Jan  Sangh  will  aim  at 
bringing  India  and  Pakistan  together  by  ending  their  separ- 
ation,"  The  second  factor  is  the  Indian  numerical  strength, 
size  and  military  superiority  which  compel  the  culturally 
diverse  elements  in  Pakistan  to  unite  and  work  together 
against  a  common  foe.  Such  fears  were  expressed  by  the  mem¬ 
bers  in  the  Constituent  Assembly  on  various  occasions,  Mr. 
Hamidul  Huq  Choudhary,  pointing  out  the  danger,  said  that 
"there  are  enemies  who  want  us  to  cease  to  exist,"  and  a 
party  in  West  Bengal  was  working  "to  absorb  East  Pakistan 
in  to  India", The  presence  of  Indian  threat  is  further 
evident  from  tne  defence  expenditures.  More  than  60  per 
cent  of  the  budget  expenses  from  1948  to  1958^^  were  made 
on  defence  of  the  country.  Khawaja  Nazimuddin,  supporting 

^^Quoted  in  Selig  Harrison,  "Troubled  India  and 
Her  Neighbours",  Foreign  Affairs,  Vol,  43,  No,  2  (1965),  p.  319. 

^^National  Assembly  of  Pakistan  Debates,  Vol.  I, 

No.  3,  Feb,  12,  1957,  p.  149,  cited  hereafter  as  N.  A.  P. 
Debates , 
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See  Tables  1  and  4, 


(nxi  .  '.i.c/nof-  in.*:  j.o  ^riro-.  .'■>.it:J  vJ  c  r:.h^ 

fi-'-.t"  fi.C  afiJ  5o  olcJ-  ...c  r(t::) .'.t;  .•.'j‘  i.i  i.xL'MH  o  lo  5)«-r;.‘-o 

(  rl  ;.:£)  /  II  >,(  ‘jjtJ  otJ'j;  ;  dtt.  •  -dJlv/ 

r>j:i  ri.I  id  ifi.fic-;?.  m;'C  'll".'?  . jii'.q 

i.  oji'i'  hfi:JJtr;L'  '  .;r,  , ’':t[.:s:r.rfL  3o  sr^.  o^:b 

u.C  fU)  fin:)‘..blr.‘!  70  •  orta:)!;.''.  ■:  itiJ"  /VJ.b;  ■-,n.;:J<irr  il,,f{.i8 

.  ''-b;  B.ab"  ;>'  '/•  encic  ‘‘•{'ioJJ:!;';.' d  ni-'> 

.' .bi  .l.Li:,/  .lif.C  ‘/diJiiXf.i '  .  oic(i»*iq  3:0  :<:-oea  irn '  x  o:3 

^^rdL'ni)  ".'[i;  :f£  (b -1; iC.J  rrr’' v  i •:'-  riX  '  •  J:;  uJ: xcl, 

^ f, j  j',  j.i'iZixyDe.riu  i.'<d>  r.X  'iiL'  .;:.i:  :,:odfoi',5i  t  f  oo.*,  -.  ■>i;.?  "  ‘ '  r  .’::Jn 

V '  (.hiv'u.'t  ci/o  fj'Xi-J  isfcjon  fTbirA;  v  r  ,  tnr. 

-  '*  ’  V 

-'.'Old  £>:j.I;i*ti  o::^  Hf-.:);;-]:; .^J’ncp.vo.lo  oi- jw/cl-i 


*k  j  1 


)iiJ  1 rrj.TTiJl  f.i.'jr.'l  ,  •  E  ileuxicV: 

,  .mdai'.:).')!!  auoi'j..  V  fio  dr(oi,>:j.i::Jc;irob  oiCJ  n.i; 

ziiSiiJ  b.bia  off:)  Dtio  ^idzinio  i'  j  ptixl  j.ubimrJi 

fi  :  iuj  '\:)a.l:.,  >  oJ  uJ  f.u  Jii>7  >u[y’  r.;  ,  .‘-.lord'* 

iird- .V  li'.'.  oj'"  xov;  ai.',  .(:.z 

:la‘  v/d  h  d:bfil  3.o  .i:»ono  lof'i  i(<T  uzi  n.l 


j'Df_  On  rixifl:)  1  .  -  ajJ.cPrf^ui:  9  aom;i.'  -  --inj  u.oyi  Jrr  bXyst 

of  aL'  riovv  ^  ^rx  o:)  Bi'il  j,  r  n:ii  est’/TSo...'  3ojbrj<i  ^if*)  j.oXzIfgro 

;  fiJ: fjirr /a  ^  rixuhni!  xr-.  vii'i  ai^'.Vv  Vfr^  ,  i("j:rfxirjoo  sr.fJ  In  nof  ^jn!)  .no 


I  Vrf  i> 


'..b. /iT  I  ,f:o .  ri: 

f(.^.:..j  ,:  .Ob  ,  :i'  ,0/  « 

,  .  ^P'V  ';iior-.ni ''i  (.:••); -blf’/j;  lr>  vf.dfnr  t  fbvrti 

■*  '■  » *^-1  c#  ^  —  o  j t  -  !L.  .  i  -  >  oJ  o  .  » ■  -^  ■»  •  I  *-t  «.  '-i  *  i  /'f 


.  ,,f,  1  a^.UinT  ooi: 


13 


the  defence  expenditures,  said  that  "we  must  be  fully  pre¬ 
pared  to  meet  any  aggression  ...  I  feel  that  if  necessary 
a  bigger  amount  should  be  provided  as  far  as  possible  to 
make  it  absolutely  sure  that  if,  God  forbid,  we  have  to 

34 

face  an  attack  we  are  in  a  position  to  meet  it  adequately," 
Mian  Abdul  Bari  emphasized  that  in  view  of  the  Indian  host¬ 
ility  country's  defence  should  be  strengthened  to  preserve 

35 

the  integrity  of  Pakistan,  Mr,  Daultana,  expressing 
concern  over  the  increasing  military  strength  of  India, 
said  that  "You  must  not  decrease  your  expenditure  on  De¬ 
fence,  ,  ,  ,  because  you  are  a  threatened  people  ,  ,  , 

there  are  people  living  around  you  who  do  not  wish  Pakistan 

,,36 

to  exist  ,  ,  , 

In  the  light  of  the  preceding  discussion,  it 
may  be  argued  that  federalism  in  Pakistan  was  a  product 
of  the  conflicting  pressures  of  unity  and  diversity. 

Under  the  circumstances  existing  in  Pakistan,  federation 
could  be  considered  as  the  only  possible  compromise  be¬ 
tween  the  forces  of  integration  and  separation. 


O  / 

u.  A,  (Legislature)  of  Pakistan  Debates, 
Vol,  I,  No.  5,  March  2,  l548,  p, 

^^Ibid, ,  Vol,  I,  No,  5,  March  20,  1956, 
pp,  268-269, 

^^N,  A,  P,  Debates,  Vol.  II,  No,  9,  March  3, 
1958,  pp,  653-36, 
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From  this  general  discussion  the  question  arises 
"What  kind  of  federal  system  evolved  in  Pakistan  given 
these  factors?"  The  purpose  of  the  thesis  is  to  answer 
this  question.  An  attempt  is  made  to  answer  the  follow¬ 
ing  questions. 

Why  and  how  did  the  concept  of  provincial  auto¬ 
nomy  develop  in  the  sub-continent?  To  what  extent  did 
the  provinces  enjoy  autonomy?  What  were  the  circum¬ 
stances  leading  to  the  partition  of  the  sub-continent? 

What  was  the  nature  of  the  federal  structure 
and  the  interim  constitution?  How  did  it  operate? 

What  were  the  controversial  issues  and  matters 
of  dispute  between  the  leaders  of  the  two  wings  which  de¬ 
layed  constitution-making  for  nine  years?  What  were  the 
factors  responsible  for  this  controversy?  How  were  the 
issues  settled? 

What  was  the  basis  of  the  division  of  powers  in 
the  constitution  of  1956?  How  far  were  federal  features 
followed? 

To  what  extent  were  the  governments  under  the 
interim  constitution  and  the  constitution  of  1956  federal 
in  theory  and  practice? 
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I.  The  Federal  Concept  and  the  Division  of  Powers 

A  preliminary  discussion  of  the  concept  of  fed¬ 
eralism  seems  necessary  before  proceeding  to  the  study  of 
the  operation  of  federal  government  in  Pakistan.  Feder¬ 
alism  is  not  easy  to  define;  it  has  meant  different 
things  to  different  people.  A.  H.  Birch  has  rightly  re¬ 
marked  that  "Federalism  ...  is  a  concept  which  has  no 
fixed  meaning;  its  meaning  in  any  particular  study  is 
defined  by  the  student  in  a  manner  which  is  determined 
by  the  approach  which  he  wishes  to  make  to  his  material. 

One  of  the  leading  authorities  on  federalism, 

K.  C.  Wheare,  lays  considerable  emphasis  on  the  legal  and 
institutional  aspects  of  federalism.  He  defines  the 
federal  principle  as  the  method  of  dividing  powers  so 
that  the  general  and  regional  governments  are  each,  with- 
in  a  sphere,  co-ordinate  and  independent.  Livingston 
defines  federalism  in  sociological  terms.  Pointing  out 
the  limitations  of  a  formal  legal  definition  of  federal¬ 
ism,  he  contends  that  "the  essence  of  federalism  lies 
not  in  the  constitutional  or  institutional  structure  but 

37 

A.  M,  Birch,  "Approaches  to  the  Study  of  Fed¬ 
eralism,"  Political  Studies,  Vol.  XIV,  No.  I,  (1966),  p.  15. 

C.  Wheare,  op.  cit.,  Ch.  I. 

^^Ibid. ,  p.  33. 
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in  the  society  itself. He  further  asserts  that  . 

federal  governments  and  federal  constitutions  arise  in 
response  to  certain  stimuli;  a  federal  system  is  con¬ 
sciously  adopted  as  a  means  of  solving  the  problems  re¬ 
presented  by  these  stimuli. By  stimuli,  he  means 
the  economic,  social,  political  and  cultural  forces  ex¬ 
isting  in  society  'that  have  made  the  outward  forms  of 
federalism  necessary'.  He  offers  a  "spectrum",  rather 
than  a  "model  of  federalism" C.  J.  Friedrich  argues 
that  federalism  is  a  process  of  federalizing,  that  is, 
the  process  of  achieving  a  union  of  groups  which  retain 
their  identity. Focussing  on  the  political  aspects, 
Riker  treats  the  formation  of  a  federation  as  essential¬ 
ly  a  bargain  between  prospective  national  leaders  and 
officials  of  constituent  governments  reached  for  the  pur¬ 
pose  of  territorial  expansion  or  military  or  diplomatic 
aggression. R.  L.  Watts,  who  was  the  first  one  to  use 

S.  Livingston,  Federalism  and  Constitution¬ 
al  Change.  Oxford:  Clarendon  Press,  1956,  p.  2. 

^^Ibid. ,  p.  1. 

^^For  some  criticism  of  Livingston's  "spectrum- 
model",  see  R.  L.  Watts,  New  Federations:  Experiments  in 
the  Commonwealth,  Oxford:  Oxford  ifniversity  Press,  1966, 
pp.  ^3-95. 

^^C,  J.  Friedrich  in  Birch,  "Approaches  to  the 
Study  of  Federalism",  Political  Studies,  Vol.  XIV,  No.  1, 
(1966),  p.  15. 


H.  Riker,  op.  cit.,  pp.  11-13. 
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the  concept  of  federal  political  system,  defines  the  fed¬ 
eral  concept  as  that  principle  according  to  which: 

a  compromise  is  achieved  between  concurrent  de¬ 
mands  for  union  and  for  territorial  diversity 
within  a  society,  by  the  establishment  of  a 
single  political  system,  within  which  general 
and  regional  governments  are  assigned  co-ord¬ 
inate  authority  such  that  neither  level  of 
government  is  legally  or  politically  subord¬ 
inate  to  the  other, 

Although  the  federal  concept  has  been  defined 
by  different  writers  in  different  ways,  there  has  been  a 
general  concensus  among  all  that  the  distribution  of 
powers  is  the  principal  structural  feature  of  federalism, 
Livingston  asserts  that  however  one  defines  "federalism.", 
its  central  element  is  the  division  of  powers  and  func¬ 
tions  between  different  levels  of  political  authority, 
While  the  writers  on  federalism  agree  that  the 
division  of  powers  is  the  fundamental  component  of  fed¬ 
eralism,  they  disagree  on  the  nature  of  the  relationship 
between  the  central  and  regional  governments.  The  con¬ 
cepts  of  "dual  federalism"  and  "cooperative  federalism" 
reflect  their  contrasting  views,  K,  C,  Wheare,  emphasiz¬ 
ing  the  co-equal  status  of  both  levels  of  government, 
argues  that  the  essence  of  federalism  lies  in  the  co-ord¬ 
inate  status  of  both  general  and  regional  governments  and 


L,  Watts,  op,  cit,,  p,  13, 

^^W,  S,  Livingston,  Federalism  in  the  Common - 
wealth,  London:  Published  for  the  Hansard  Society  by  Cas¬ 
sell,  1963,  p,  XVI, 


■7 


.r.LjL;  .'...u. 


i.;.  .o(' 


i  J  :j;,  K')  Xi': 

•  ->  ■  ■  ■  .  •  I .  / .  t  .1.’  . 


o";  :;o  lh'J 


ly.'.Q 


j:; 


•  ,--i.  :J  ■ 

.  i 

.  .  D . . 

i  I4 


•j  " 


o. ;  j.'i . , 


i  4  ^  \  4.i  4-  1-0. i.  O 


.;  c.  o 00  o 

A 

•i  Jl.i.  >  .  .  .  C  ^  j  i  ». 

.  -■;:)  ■  ,  ]■>  A4.V 

■  i.  .4  U  i  O.  . ,  .:  .’ 

.'■'-i  :  ••  i.: 

'0;  1;'  -j  ' 

04  .f.:;  .  •/a 

.-J  ».>-J  „'.4  I, 


x:'".  ,  y. :>’:r 


.j  : 


.  .O44  -O 


o . .  o  L-  .4 4 . y  1-  -•.  . . .  j r  01  ' i  . .  I j  ’  o  . .1.'  or  I4 


..0 


.11;  1  ■ 


t.  _4...  .  .  . 


.0.1.;  u 


"  •  >  <•  *  »*» ' 


JI4  L' 


'  O  .  .4  —  . i.  I  i  ,  y  f  '  .  .  ij  i  i 


-  -  i.- ; 


.:J-.i.  o  .Li.: 


.0;  ;v;i;..400  y  ■  0...  /o.;  ii..rv0-.J 

-i  ■-. 

■.4 

'  v.;-^  -  ■--••'■■f'-'  •■•■  ■  0--  -^4,  LJ,.0'  O.  . 


..ii  y  .  .,J. 


•  •  ai  •>  J  •.i  <  J  .» 


.  .  .'.O  y  .tO  '  :  t  ;  .0  ' 


•  -I  4  y  ^  .  i  .(i  *  .  . 

m.. 


.  J  ...j  li',.. 


. .  / . .  .1 


:  4  0  li 


.ii.y  ./  y  . 


•ii  O  00'.'.' 


..'vj  c.  ‘..u  O'. ,0 


^  .  4- 1 4  .  .  .  y  ..  -y 

r 


—  II  .  L  ,4  Ij 


.j  ■ 


.I.  .  0  0'.r0^.;o-;ooo‘' 


.00  4.  C  LiLl'  .'DO 


,.  Lli{.  ,  .  .  r.)y  -..4 


«  ’.  o. ,  T  yi  ...4'.  y . '.y i.i  o  :.:Liy0 


:.LiL;o  :f;o  01.0 


0O..'.Ll:o0 

\ 

.oo  o-'jo  L  L^ 


•-  y'L.:o-,_  .0 

*.■  i  X '  4  i  4-4^4 


0  -y  i  0:  -■;  . 

4.  o  J  jv  4>:;  .iioi'i 


K  .  .  .  .  '  i  .  .  .  .y 


i.-j  !:o..;/i,0.4  000"  :!■  ,0:;  000  •::  : 


IX  4  .fy.'0,:i 


i 


. . 


00  00: 


■J 


< 


.  .7.  :o  .  o 


^  -y  ...  4  44/  -  >  *4. 1  . -4, .  j  ,  i  X  4  f. 


^lyOO’o,  ly-l.  .  , 


.00  :  .i  y;.  X.I..J,' 


■.•  rv 


•OCS 


4.  « 


18 

independence  of  both  in  their  own  spheres.  The  notion 
of  dual  federalism  has  been  developed  from  Wheare's 
principle  of  co-equal  jural  status  and  independent  ex¬ 
istence  of  both  levels  of  government. Wheare  lays 
down  three  conditions  for  the  maintenance  of  the  co¬ 
ordinate  and  independent  status  of  the  two  levels  of 
government.  One  is  that  each  government  must  possess 
an  independent  control  of  financial  resources  adequate 
for  its  exclusive  functions.  Another  is  that  functions 
must  be  distributed  in  such  a  way  that  neither  the  cen¬ 
tral  nor  the  unit  government,  if  it  chooses  to  exercise 
its  powers  to  the  full,  nullify  the  activity  of  the 
other.  Above  all,  he  suggests  that  no  level  of  govern¬ 
ment  should  be  conceded  the  unilateral  right  to  change 
the  constitutional  division  of  power, 

Wheare's  criteria  of  co-equal  status  and  in¬ 
dependent  existence  of  both  levels  of  government  has 
been  criticized  by  the  advocates  of  "cooperative  fed¬ 
eralism".  Rejecting  the  principle  of  dual  federalism. 
Vile  argues  that  "...  the  essence  of  federalism  is 
that  neither  level  of  government  shall  be  wholly  de¬ 
pendent  on  the  other  but  that  this  spirit  is  not  in¬ 
compatible  with  the  development  of  a  high  degree  of 
mutual  interdependence,"'^^  He  defines  federalism  as 

^^Wheare,  op.  cit.,  Ch,  1. 

C,  Vile,  The  Structure  of  ^erican  Feder¬ 
alism,  Oxford:  Oxford  University  Press,  1961,  p,  197, 
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a  system  of  government  in  which  central  and  regional 
authorities  are  united  in  a  mutually  interdependent 
political  relationship.  According  to  him,  a  balance 
is  maintained,  such  that  neither  level  of  government 
becomes  dominant  to  the  extent  that  it  can  dictate 
the  decisions  of  the  other,  but  each  can  influence, 
bargain  with,  and  persuade  the  other. 

D,  J,  Elazer  also  criticises  the  traditional 
concept  of  dual  federalism  as  being  unacceptable  (in 
the  United  States)  when  applied  to  concrete  govern¬ 
mental  problems.  He  argues  that  federalism  in  the 
United  States,  as  practiced,  has  traditionally  been 
co-operative,  that  dual  federalism  as  a  demarcation 
of  responsibilities  has  never  worked  in  practice. 

He  defines  federalism  as 

...  the  mode  of  political  organization  that 
unites  smaller  politics  within  an  overarching 
political  system  by  distributing  power  among 
general  and  constituent  governments  in  a  man¬ 
ner  designed  to  protect  the  existence  and 
authority  of  both  national  and  sub-national 
political  systems,  enabling  all  to  share  in 
the  overall  system's  decision-making  and  ex¬ 
ecution  processes. 


^^Ibid.,  p.  199. 

J.  Elazer,  The  American  Partnership, 
Chicago:  The  University  of  Chicago  Press,  1962,  p.  24. 

D.  J.  Elazer,  American  Federalism:  A  View 
from  the  States,  New  York:  Thomas  Y.  Crowell  Company, 
r9'6-6V'p."?: — 
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A,  H,  Birch,  rejecting  Wheare's  notion  of  in¬ 
dependent  existence  of  general  and  regional  governments, 
defines  a  federal  system  "as  one  in  which  there  is  a 
division  of  powers  between  one  general  and  several  re¬ 
gional  authorities,  each  of  which  in  its  own  sphere  is 
co-ordinate  with  the  others,  and  each  of  which  acts  di¬ 
rectly  on  the  people  through  its  own  administrative 

c  o 

agencies, Livingston  asserts  that  "the  key  to  the 
nature  of  federation  is  in  the  division  of  power  ,  .  , 
federation  implies  the  existence  of  two  co-ordinate  sets 
of  government,  operating  at  two  different  levels  in  two 
different  spheres  ,  .  .  the  line  between  the  two  spheres 
is  drawn  by  the  constitution."-^'^  Emphasizing  the  distri¬ 
bution  of  powers  as  the  distinguishing  feature  of  feder¬ 
alism,  Dicey,  the  English  constitutional  lawyer,  contend¬ 
ed  that  the  object  for  which  a  federal  state  is  formed 
involved  a  division  of  authority  between  the  national 
government  and  the  separate  states. By  federalism, 
he  meant  the  distribution  of  the  force  of  the  state  among 
a  number  of  co-ordinate  bodies  each  originating  in  and 
controlled  by  the  constitution,^^ 
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A.  H,  Birch,  Federalism,  Finance  and  Social 
Legislation  in  Canada,  Australia  and  the  United  States, 

Oxford:  Clarendon  Press,  1955,  p.  306, 
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Livingston,  op,  cit,,  p,  10, 

^^Dicey,  op,  cit,,  p.  151, 

^^Ibid, ,  p.  157. 
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Thus,  all  definitions  discussed  in  this  con¬ 
text,  though  suggesting  different  approaches  by  the  in¬ 
dividuals  mentioned,  reveal  a  general  concensus  among 
the  authors  on  the  essential  features  of  federalism.  The 
division  of  powers  is  not  only  a  defining  characteristic 
but  a  distinguishing  feature  of  federalism  from  which 
all  other  characteristics  of  federation  evolve. 

Federalism  also  necessitates  a  written  con¬ 
stitution  to  demarcate  the  sphere  of  action  of  the  gen¬ 
eral  and  regional  governments.  The  provisions  of  the 
constitution  are  binding  on  both  governments.  Neither 
is  allowed  to  override  the  terms  of  the  constitution. 
Emphasizing  the  written  and  supreme  character  of  the 
constitution,  Wheare  contends  that  the  supreme  constit¬ 
ution  is  essential  if  the  government  is  to  be  federal. 

The  written  constitution  is  necessary  if  the  federal  gov¬ 
ernment  is  to  work  well,^^  Thus,  the  supreme  and  written 
constitution  is  the  logical  outcome  of  the  distribution 
of  powers.  Another  feature  of  federalism  is  the  exist¬ 
ence  of  a  supreme  agency  to  interpret  the  terms  of  the 
constitution  and  settle  disputes  arising  between  the  gen¬ 
eral  and  regional  governments  concerning  the  exercise  of 
powers. 

The  sphere  of  action  of  both  regional  and  gener- 

^^Wheare,  op,  cit,,  pp,  53-55, 
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al  governments  is  specified  in  the  written  constitution. 
The  object  of  stating  the  powers  is  to  limit  the  sphere 
of  action  of  the  government  whose  powers  are  defined. 
Therefore,  where  the  federal  constitution  defines  the 
powers  of  the  federating  units,  as  was  in  the  case  of 
Canada,  the  aim  was  to  strengthen  the  federal  auth¬ 
ority  at  the  expense  of  the  separate  members  of  the  fed¬ 
eration,  On  the  other  hand,  where  the  constitution  lays 
down  the  powers  of  the  federal  authority  and  leaves  the 
residuary  to  the  states,  as  in  the  case  of  the  United 
States  and  the  Commonwealth  of  Australia;  the  object  is 
to  check  the  powers  of  the  federal  authority, 

Wheare  has  suggested  two  methods  of  drawing  the 
line  of  demarcation:  one  is  to  define  the  powers  of  the 
general  government  and  leave  the  residuary  powers  to  the 
exercise  of  regional  governments;  and  the  other  is  to 
mark  off  the  powers  of  both  federal  and  regional  govern¬ 
ment,^^  He  asserts  that  the  object  of  the  division  is 
to  demarcate  the  sphere  within  which  each  government 
should  be  independent  of  the  other.  Dicey  seemed  to 
favour  the  method  of  defining  the  powers  of  the  central 

government  to  prevent  it  from  encroaching  upon  the  rights 

5  8 

of  the  states, 

^^Ibid, ,  p,  10, 
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Dicey,  op,  cit,,  p,  151, 
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To  determine  whether  a  country  has  a  federal 
form  it  is  not  sufficient  to  look  at  the  constitution. 

One  must  examine  the  practice  of  the  government,  which 
may  be  more  important  than  the  law  of  the  constitution, 
Wheare,  emphasizing  the  working  of  the  system,  remarked, 
"A  country  may  not  have  a  federal  constitution;  but  in 
practice  it  may  work  it  in  such  a  way  that  it  provides 
an  example  of  federal  government,"^^  Federalism  in  act¬ 
ion  is  different  from  federalism  in  theory.  The  Canadian 
government  is  federal  in  practice  despite  the  unitary 
features  of  its  constitution.  Therefore,  the  nature  of 
federalism  in  Pakistan  will  be  examined  in  the  light  of 
the  theory  and  practice  of  the  government. 
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Wheare,  op,  cit,,  p,  20, 
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CHAPTER  II 


FEDERALISM:  ITS  TRANSITORY  STAGE  IN  THE  SUB-CONTINENT 

I .  The  Emers^nce  of  Federalism  Under  the  Government  of 

India  Act,  1919  and  1935  ~  ” 

The  outbreak  of  the  First  World  War  was  the  be¬ 
ginning  of  an  era  of  constitutional  change  in  India,  The 
response  of  Indians  to  the  British  war  effort  was  immed¬ 
iate  and  generous,  Indians  contributed  in  manpower  and 
wealth  expecting  that  their  loyalty  and  services  would  be 
rewarded  with  the  grant  of  self-government  by  the  Brit¬ 
ish,  The  claim  of  the  allied  powers  that  the  war  had 
been  waged  for  making  the  world  "safe  for  democracy" 
created  new  hopes  in  India,  The  growing  demand  of  Ind¬ 
ians  for  a  share  in  the  administration  of  their  country 
coupled  with  general  unrest  and  internal  disorder  through¬ 
out  India  compelled  the  British  to  devise  some  means  for 
the  heterogeneous  population  to  participate  in  the  gov¬ 
erning  of  their  own  country.  Consequently,  in  1917, 
Montague,  the  Secretary  of  State  for  India,  announced 
that  the  policy  of  the  British  Government  was  to  "provide 
for  the  increasing  association  of  Indians  in  every  branch 
of  Indian  administration  and  for  the  gradual  development 
of  self-governing  institutions,  with  a  view  to  the  pro¬ 
gressive  realization  of  responsible  government  in  India 
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as  an  integral  part  of  the  Empire."^ 

Soon  after  the  proclamation,  Mr,  Montague  came 
to  India  with  the  object  of  determining  the  steps  to  be 
taken  to  introduce  responsible  government.  The  deliber¬ 
ations  of  Mr.  Montague  and  Lord  Chelmsford  (Viceroy  of 
India)  resulted  in  a  joint  report  known  as  the  Montague- 
Chelmsford  Report,  The  report  suggested  that  respons¬ 
ible  government  should  be  gradually  introduced  in  India 
by  four  ways:  (a)  by  making  local  bodies  independent  of 
outside  control;  (b)  by  giving  the  provinces  the  largest 
measure  of  independence  in  legislative,  administrative 
and  financial  fields;  (c)  by  enlarging  the  Indian  Legis¬ 
lative  Council  to  make  it  more  representative  of  Indians; 
and  (d)  by  relaxing  the  control  of  the  British  Parliament 
and  the  Secretary  of  State  over  the  Government  of  India. 

A  close  study  of  the  Montague -Che 1ms ford  report  suggests 
that  the  creation  of  some  form  of  a  federal  union  was 
the  ultimate  goal  of  British  policy  in  India,  The  re¬ 
port  said: 

Our  conception  of  the  eventual  future  of  India 
is  a  sisterhood  of  states,  self-governing  in 
all  matters  of  purely  local  or  provincial  in¬ 
terests  ,  ,  ,  over  this  congeries  of  States 
would  preside  a  central  government  .  .  ,  deal- 


^Quoted  in  C.  H.  Phillips,  The  Evolution  of 
India  &  Pakistan,  1858 _ to  1947.  Select  Documents, 

London:  Oxford  University  Press,  1962,  p.  264, 
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ing  with  matters,  both  internal  and  ex¬ 
ternal,  of  common  interest  to  the  whole 
of  India;  ,  ,  ,2 

Thus  a  definite  policy  of  decentralization  as 
a  first  step  towards  the  gradual  introduction  of  self- 
government  was  adopted  in  1919.  The  Montague-Chelmsford 
report  regarded  the  provinces  as  "the  domain  in  which 
the  earlier  steps  toward  the  progressive  realization  of 
responsible  government  should  be  taken,"  Therefore, 
it  was  deemed  expedient  to  give  to  the  "provinces  in  pro¬ 
vincial  matters  the  largest  measure  of  independence  of 
the  government  of  India,  which  is  compatible  with  the 
due  discharge  by  the  latter  of  its  own  responsibilities,"^ 
The  constitutional  reforms  of  1919  viewed  in  this  per¬ 
spective,  may  be  considered  an  attempt  to  establish  the 
preliminary  stages  of  federalism  by  granting  some  measure 
of  independence  to  the  provinces  in  provincial  matters. 
Prior  to  the  Act  of  1919,  the  Government  of 
India  had  maintained  its  authority  over  the  provinces 
in  three  ways:  by  the  financial  system  which  left  the 
provinces  at  the  mercy  of  the  central  government;  by 
the  control  of  legislation;  and  by  interference  even 
in  the  day-to-day  details  of  administration.  Since  the 

2 

Eddy  and  Lawton,  India's  New  Constitution, 
London:  MacMillan,  1935,  p,  4. 

^Philips,  op,  cit,,  p.  267, 

"^Ibid. 
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main  provisions  of  the  Act  consisted  of  the  establish¬ 
ment  of  responsible  government  in  the  provinces,  the 
authority  of  the  central  government  in  these  three  sub¬ 
ject  matters  was  limited  by  the  Act  itself. 

Under  the  Act,  legislative  powers  were  clas¬ 
sified  as  central  and  provincial.  There  were  forty- 
seven  central  subjects  and  the  rest  devolved  upon  the 
provincial  governments.  This  initial  division  of  pow¬ 
ers  was  based  on  the  principle  that  matters  in  regard 
to  which  uniformity  in  legislation  was  necessary  or  de¬ 
sirable  for  the  whole  of  India  or  for  more  than  one  pro¬ 
vince,  should  be  regarded  as  central,  while  others  in 
which  only  a  particular  province  was  interested,  should 
be  treated  as  provincial. 

The  Act  introduced  "Dyarchy"  in  the  provinces. 
Under  this  system  provincial  subjects  were  divided  into 
"Reserved"  and  "Transferred",  There  were  thirty- six 
"Reserved"  subjects  which  included  such  matters  as  law 
and  order,  finance,  land  revenue,  famine  and  relief. 

These  subjects  were  to  be  administered  by  the  provincial 
governor  and  his  executive  council  who  were  to  continue 
to  be  responsible  to  the  Government  of  India.  The  "Trans 
f erred"  subjects  included  matters  such  as  education,  agri 
culture,  public  health,  and  local  self-government,  and 
others,  numbered  twenty  in  all.  These  functions  were  to 
be  managed  by  provincial  ministers  responsible  to  the 
provincial  legislature.  In  effect,  a  three  fold  division 
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existed,  Central,  Reserved  and  Transferred,  It  may  be 
argued  that  for  all  intents  and  purposes  the  "Reserved" 
subjects  were  federal  in  the  sense  that  they  were  con¬ 
trolled  by  the  provincial  governor  who  was  to  act  as  the 
agent  of  the  central  government. 

In  financial  matters,  the  provincial  dependency 
on  the  central  government  was  reduced  by  dividing  the 
revenue  resources  between  the  central  and  provincial 
governments.  One  objective  of  the  Act  was  to  make  the 
provinces  financially  independent  of  the  central  govern¬ 
ment,  This  policy  was  in  accordance  with  the  recommend¬ 
ation  of  the  Montague-Che 1ms ford  Report  which  stated  that 
if  provincial  autonomy  was  to  be  meaningful,  the  provinces 
must  not  be  dependent  on  the  Indian  government  for  their 
means  of  development,^ 

However,  looking  at  the  vast  powers  of  the  Gov¬ 
ernor  General  and  the  Provincial  Governor,  it  may  be 
said  that  the  autonomy  granted  to  the  provinces  was  sev¬ 
erely  limited.  The  Govemor-General-in-Council  had  all- 
embracing  powers  to  superintend,  direct  and  control  the 
provincial  government  even  in  the  transferred  fields. 

For  the  administration  of  the  reserved  subjects,  the  Gov- 
emor-General-in-Council  was  responsible  to  the  British 
authorities  in  London,  Besides  the  supervisory  and  con- 

^Report  on  Indian  Constitutional  Reforms, 
quoted  in  Philips,  op,  cit,,  p,  596, 
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trolling  authority  over  the  provincial  subjects,  the  Gov¬ 
ernor-General,  under  his  special  powers  known  as  "safe¬ 
guards"  was  empowered  to  interfere  in  provincial  adminis¬ 
tration,  A  provincial  Governor  was  appointed  by  and 
was  responsible  to  the  central  government.  He  was  to 
act  under  the  supervision  and  control  of  the  Governor- 
General,  and  could  override  the  decision  of  his  Execu¬ 
tive  Council  in  any  matter  in  which  the  "safety,  tran¬ 
quility  or  interests  of  his  province  or  any  party  thereof 
was  affected,"  Under  Section  72(E)  of  the  Act,  the  Gov¬ 
ernor  could  secure  necessary  legislation  in  spite  of  op¬ 
position  from  a  provincial  legislature. 

The  Act  did  not  introduce  responsible  govern¬ 
ment  at  the  centre.  The  Government  of  India  continued 
to  be  "subordinate,  unitary  government  under  His  Majesty's 
rule".  The  Governor-General  continued  to  be  responsible 
to  the  British  Government  for  the  supervision  and  control 
of  the  Government  of  India, 

The  working  of  the  reforms  in  the  provinces  ex¬ 
hibited  the  short-comings  inherent  in  the  Act,  As  point¬ 
ed  out  in  the  Minority  Report  of  the  Reforms  Inquiry  Com¬ 
mittee  1924,  the  absence  of  collective  responsibility  of 
the  Ministers  and  the  over-riding  powers  of  the  Governor 
hampered  the  growth  of  responsible  government  in  the  pro¬ 
vinces.  The  Governors  preferred  to  deal  with  the  Minis¬ 
ters  individually  and  not  collectively  which  weakened 
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their  position.  Moreover,  since  the  Ministers  were  not 
drawn  from  a  homogeneous  party  backed  by  the  majority  in 
the  legislature  they  felt  no  obligation  to  act  in  union. 
The  Committee  noted  that  the  over-riding  powers  granted 
to  the  Governor  were  meant  to  be  used  in  special  circum¬ 
stances  and  emergencies,  but  the  Governors  exercised 
them  even  in  normal  circumstances. 

The  Act  did  not  satisfy  the  aspirations  of  Ind¬ 
ians  who  were  demanding  self-government.  Growing  Hindu- 
Muslim  differences  and  general  political  unrest  led  the 
British  Government  in  1927  to  appoint  a  statutory  commis¬ 
sion  known  as  the  "Simon  Commission"  to  enquire  into  Ind¬ 
ian  affairs.  Section  84(A)  of  the  Government  of  India 
Act  had  provided  for  the  appointment  of  such  a  commis¬ 
sion,  The  Commission  considered  a  federal  form  of  gov¬ 
ernment  as  the  only  government  under  which  various  pro¬ 
vinces  and  states  differing  widely  from  each  other  could 
be  brought  together  while  retaining  their  internal  auto¬ 
nomy. 

The  recommendations  of  the  Simon  Commission 
and  the  deliberation  of  the  Round  Table  Conferences  (1930 
32)  became  the  basis  of  the  Government  of  India  Act,  1935 
In  the  face  of  the  hard  realities  of  the  Indian  situation 
and  the  Simon  Commission's  recommendation,  the  British 

^See  Philips,  op,  cit,,  pp.  282-285, 
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Government  considered  a  federal  form  of  government  as 
the  only  solution  to  a  number  of  crucial  problems. 
Federation  was  considered  a  device  to  bring  "the  two 
Indias"  together  under  a  common  constitution.^ 

The  creation  of  a  federation  resulted  in  a 
new  distribution  of  legislative  powers.  Under  the  Act 
of  1919,  there  was  a  two-fold  division  of  powers;  cen¬ 
tral  and  provincial,  and  the  provincial  subjects  were 
again  classified  into  "transferred"  and  "reserved". 

The  Act  of  1935  provided  for  three  lists:  a  federal 
list  containing  fifty-nine  subjects,  a  provincial  list 
of  fifty-four  subjects,  and  a  concurrent  list  of  thirty- 
six  subjects  common  to  both  levels  of  government.  This 
method  of  division  of  powers,  as  admitted  by  the  Joint 
Parliamentary  Committee  in  its  report,  was  "without  pre¬ 
cedent".  In  the  area  of  concurrent  jurisdiction,  both 
were  competent  to  legislate.  In  the  case  of  a  conflict 
between  federal  and  provincial  law,  federal  law  was  to 
prevail  and  provincial  law,  to  the  extent  of  repugnancy, 
would  be  void. 

The  residual  power  was  not  vested  in  any  part¬ 
icular  government.  The  Governor-General,  however,  act¬ 
ing  at  his  discretion  could  empower  either  the  federal 
or  a  provincial  legislature  to  enact  a  law  with  respect 

^Watts,  op.  cit.,  p.  17. 
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to  3.riy  mattsir  not  GnnniGimtGci  in  thGSG  lists.  Explaining 
thG  implications  of  this  dovicG,  Sir  SamuGl  Hoaro  argUGd 
during  thG  committGG  stagG  on  thG  bill  that  this  mGthod 
had  bGGn  adoptGd  in  prafarancG  to  a  moro  logical  method 
owing  to  the  sharp  cloavagG  of  opinion  botWGGn  the  Con¬ 
gress  and  the  Muslim  League,  The  centralizing  philosophy 
of  the  Congress  was  at  odds  with  the  Muslims*  demand  for 
a  weak  centre,^  The  Muslim  League  wanted  to  keep  the 
residual  powers  in  the  provinces  for  two  reasons.  One 
was  that  Hindus  being  in  the  majority  would  control  the 
central  government.  The  other  was  that  the  Muslims 
would  have  a  chance  of  forming  their  own  governments  in 
those  provinces  in  which  they  constituted  a  majority. 
Congress,  on  the  other  hand,  wanted  to  add  more  power  to 
the  centre.  The  device  of  the  three  lists  was  an  attempt 
to  compromise  between  the  conflicting  interests  of  the 
two  communities, 

A  brief  analysis  of  the  relation  between  the 
central  and  provincial  governments  under  the  Act  shows 
that  both  governments  in  the  exercise  of  their  powers 
were  limited  by  various  "safeguards"  and  "special  re- 

^The  Nehru  Report  of  1928  and  Jinnah's  Fourteen 
points  (which  came  later  in  1929  as  a  reply  to  the  Nehru 
Report)  reflect  the  conflicting  views  of  the  Congress  and 
the  League  on  the  federal  structure  of  India,  The  Report 
recommended  that  the  centre  should  have  a  unitary  basis, 
Quaid-i-Azam  Mohammad  Ali  Jinnah  in  his  fourteen  points, 
proposed  that  the  future  constitution  of  India  should  be 
federal  with  the  residuary  powers  in  the  provinces,  and 
provinces  should  be  granted  autonomy. 
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sponsibilities".  In  the  first  place,  there  was  a  denial 
of  legislative  powers  to  the  federal  and  provincial  leg¬ 
islatures  in  regard  to  a  large  number  of  subjects.  Ac¬ 
cording  to  Section  108  of  the  Act,  the  federal  and  prov¬ 
incial  legislatures  could  not  pass  any  law  amending  any 
of  the  provisions  of  the  Act  of  1935,  or  any  rules  made 
by  the  Governor-General  or  Governor  "in  his  discretion" 
or  in  the  exercise  of  his  individual  judgment.  Second¬ 
ly,  there  was  a  grant  of  powers  to  the  Governor-General 
or  Governors  to  override  their  ministers  and  legislators 
in  certain  circumstances,  including  the  assumption  of 
absolute  dictatorial  powers  in  the  event  of  the  break¬ 
down  of  the  constitution,  A  Governor  of  a  province  in 
the  exercise  of  his  functions  was  empowered  to  take  any 
step  under  the  "special  responsibilities"  for  the  pre¬ 
vention  of  any  grave  menace  to  the  peace  and  tranquility 
of  the  province,  safeguarding  legitimate  interests  of 
minorities  and  of  the  members  of  the  Indian  Public  Ser¬ 
vice,  and  for  securing  the  execution  of  orders  or  dir¬ 
ections  issued  to  him  by  the  Governor-General  "in  his 
discretion".  As  pointed  out  by  Sir  Shafaat  Ahmed  Khan, 
"the  field  of  special  responsibility  permeates  the  whole 
administration  and  it  is  difficult  to  suggest  any  sub¬ 
ject,  whether  in  the  federal  or  in  the  provincial  field, 

Q 

in  which  it  may  not  emerge  at  any  moment,"  Thus,  the 

^Shafaat  Ahmed  Khan  in  G,  W,  Choudhary,  Democracy 
in  Pakistan,  Dacca:  Green  Book  House,  1963,  p,  2^ 
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powers  granted  to  the  Governor-General  and  the  Governors, 
under  the  "safeguards"  and  "special  responsibilities" 
greatly  minimized  the  federal  features  of  the  Act  of 
1935.  The  provisions  for  "safeguards"  and  "special  re¬ 
sponsibilities"  showed  the  reluctance  of  the  British 
government  to  relinquish  complete  control  over  Indian  af¬ 
fairs,  Thus,  the  Imperial  Federation  introduced  by  the 
Act  of  1935  can  be  seen  as  an  attempt  to  maintain  Brit¬ 
ish  authority  over  India, 

The  federal  provisions  relating  to  the  central 
government  were  never  put  into  force  because  of  two  rea¬ 
sons,  First,  the  Indian  princes  were  not  willing  to  ac¬ 
cede  to  the  Federation.  The  second  reason  was  the  re¬ 
jection  of  the  federal  provisions  by  the  Congress  and  the 
Muslim  League  due  to  the  extraordinary  powers  of  the 
Governor-General,  However,  the  League  was  willing  to 
co-operate  with  the  British  Government  to  enforce  the 
provisions  concerning  provincial  autonomy.  In  doing  so, 
the  League  thought  that  Muslims  would  have  a  chance  to 
form  their  own  governments  in  the  Muslim  majority  prov¬ 
inces,  Congress  condemned  both  the  federal  and  provin¬ 
cial  parts  of  the  Act,  Later,  it  modified  its  attitude 
and  expressed  its  willingness  to  participate  in  the  gov¬ 
ernment  , 

Accordingly,  the  provincial  scheme  was  enforced 
and  elections  were  held  in  the  provinces  in  1937.  The 
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Congress  Party,  having  won  a  majority,  formed  governments 
^i-§ht  provinces.  Congress  rule  in  the  provinces  dur- 
1937-1939,  added  to  the  Muslims  doubts  and  apprehen¬ 
sions  that  their  cultural,  linguistic  and  religious  iden¬ 
tity  could  be  preserved  under  a  Hindu  government.  The 
Pirpur  Report  pointed  out  the  alleged  injustices  and  op¬ 
pressions  of  the  Congress  governments,^^  The  Governors 
did  not  exercise  their  special  powers  to  protect  the 
rights  of  minorities.  Quaid-i-Azam  Mohammad  Ali  Jinnah, 
in  his  Lucknow  address,  observed  that  "the  Governors  and 
the  Governor-General,  who  had  been  given  the  powers  and 
special  responsibility  to  safeguard  and  protect  the  minor¬ 
ities  under  the  constitution,  ,  ,  .  have  failed  to  use 
them  ,  ,  When  the  Congress  minis ter ies  resigned  in 

1939  as  a  protest  against  the  British  Government's  decis¬ 
ion  to  bring  India  in  to  war  (World  War  II),  without  con¬ 
sulting  the  Indians,  the  Muslims  gave  a  sigh  of  relief 
and  observed  a  "day  of  deliverance  "• 

Federalism  is  a  popular  formula  for  reconciling 
societal  differences,  but  where  communal  differences  are 
too  sharp  and  fundamental,  it  will  not  work,^^  The  com- 


The  Pirpur  Report  was  entitled  The  Report  of 
the  Inquiry  Committee  Appointed  by  the  Council  of  the  All- 

India  Muslim  League  to  inquire  into  Muslim  Grievances  in 

Congress  Provinces.  Delhi:  All  India  Muslim  League,  1938. 

^^Jamiluddin  Ahmad,  op.  cit.,  p.  29, 

^^Wheare,  op,  cit,,  Ch,  III, 
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munal  cleavages  between  Hindus  and  Muslims  proved  too 
fundamental  to  be  contained  within  an  All-India  Feder¬ 
ation,  To  quote  Jinnah's  words  "passage  of  time  will 
not  harmonize  the  differences  between  the  two  nations 
and  Indian  Federation  will  be  a  cockpit  of  fueds," 

The  working  of  the  provincial  scheme  and  the  policy  of 
the  Congress  Ministeries  during  the  period  1937-39  made 
the  Muslims  realise  that  their  future  would  not  be  safe 
under  an  All-Indian  Federation,  The  Sind  Provincial 
Muslim  League,  in  a  resolution  in  October  1938,  oppos¬ 
ing  the  federal  scheme  of  1935,  rejected  the  possibility 
of  'the  evolution  of  a  single  united  India'  on  account 
of  the  "  ,  ,  ,  anti-Muslim  policy  of  the  majority  commun 
ity,  and  also  on  account  of  the  acute  differences  of  re¬ 
ligion,  language,  script,  culture,  social  laws  and  out- 
look  on  life  of  the  two  major  communities  .  ,  ,"  The 
Resolution  passed  by  the  All-India  Muslim  League  in 
March  1939,  disapproving  the  Federal  Scheme  of  1935, 
recommended  that  on  account  of  the  failure  of  the  prov¬ 
incial  scheme  to  safeguard  the  rights  of  the  Muslim  min¬ 
orities  in  various  provinces,  the  League  would  explore 
the  possibilities  of  other  alternative  schemes  to  pro¬ 
tect  the  interests  of  the  Muslims In  another  Resol- 

^^See  the  Resolution  of  the  Sind  Provincial  Mus 
lim  League  in  G.  Allana,  op,  cit,,  p,  196, 

^^Ibid, ,  pp,  206-207 o 
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ution  adopted  in  September ,  1939,  Muslim  League,  expres¬ 
sing  its  opposition  to  any  "federal  objective"  which 
would  necessarily  result  in  a  majority  community  rule, 
urged  the  British  Government  to  review  the  entire  pro¬ 
blem  of  India's  future  constitution  in  the  light  of  the 
experience  gained  by  the  working  of  the  provincial  con¬ 
stitution,^^ 

Thus  from  1938  onwards,  there  was  a  marked 

change  in  the  League's  policy.  Instead  of  advocating 

a  weak  centre  with  the  vesting  of  residual  powers  in 

the  provinces,  the  League's  motto  was  now  the  creation 

1  f\ 

of  an  independent  state  for  Muslims,  The  demand  for 
a  separate  homeland  for  Muslims  was  officially  adopted 
in  the  famous  Lahore  Resolution  passed  in  1940  by  the 
All-India  Muslim  League,  The  League's  reaction,  in  lat¬ 
er  years,  to  the  British  proposals  to  solve  Indian  con¬ 
stitutional  problems,  reflects  the  change  from  the  demand 
for  provincial  autonomy  to  complete  independence.  Re¬ 
jecting  the  concept  of  a  united  India,  Quaid-i-Azam  Moham¬ 
mad  Ali  Jinnah  in  1946,  said  that  "we  are  opposed  to  a 
united  India  constitution  with  Central  Government,  Feder- 

^^Ibid, ,  pp,  217-18, 

^^The  idea  of  the  creation  of  a  Muslim  state  at 
least  in  the  North  West  of  India  was  suggested  by  Iqbal 
in  1930  at  the  All-India  Muslim  League  meeting  at  Allah- 
bad,  However,  the  idea  became  a  definite  goal  of  the 
Muslim  League  after  1940, 
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al  or  otherwise,  .  ,  ,  because  it  will  mean  our  trans¬ 
fer  from  the  British  Raj  (rule)  to  the  Hindu  raj,  A 
united  India  means  a  Hindu  racial  and  cultural  major¬ 
ity  dominating  over  Muslims  whose  civilization,  cul¬ 
ture  and  social  structure  of  life  is  totally  differ- 

The  British  Government  made  various  efforts 
to  seek  an  agreement  between  the  Congress  and  the  Mus¬ 
lim  League,  In  1942,  Sir  Stafford  Cripps  visited  India 
and  submitted  his  proposals  to  the  British  Government, 
The  Cripps  proposal  recommended  the  creation  of  an  Ind¬ 
ian  Union  consisting  of  the  provinces  and  Indian  states. 
The  constitution  of  the  Union  was  to  be  framed  by  the 
Constituent  Assembly  composed  of  the  members  elected  by 
the  provincial  legislatures  and  the  representatives  ap¬ 
pointed  by  the  Indian  states.  The  provinces  were  given 
the  right  to  remain  out  of  the  Indian  Union  in  case  of 
their  disapproval  of  the  constitution  framed  by  the  Con¬ 
stituent  Assembly,  The  proposals  were  rejected  by  both 
the  Congress  and  the  League  on  different  grounds.  Con¬ 
gress  rejected  it  because  it  considered  the  right  of  the 
provinces  to  stay  out  of  the  Union  as  ^'a  severe  blow  to 
the  conception  of  Indian  unity"*  Whereas  the  proposals 
were  unacceptable  to  the  Muslim  League  because  it  con- 


^^Jamiluddin  Ahmad,  op,  cit,,  Vol,  II,  p,  279, 
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sidered  that  in  view  of  the  failure  of  the  efforts  of 
Hindu- Mu slims  reconciliation,  it  was  not  possible  *  to 
compel  them  (Hindus  and  Muslims)  to  constitute  one  Ind¬ 
ian  Union  composed  of  the  two  principal  nations  -  Hin¬ 
dus  and  Muslims,'  The  only  possible  solution  which 
seemed  practicable  to  the  League  was  the  partition  of 
India  into  two  independent  zones, 

After  the  failure  of  the  Cripps  Mission,  Brit¬ 
ish  Government  made  another  attempt  to  reconcile  the 
conflicting  demands  of  the  Congress  and  the  Muslim  Lea¬ 
gue,  After  long  negotiations  with  the  Congress  and  the 
League  in  1946,  the  Cabinet  Mission,  headed  by  the  Sec¬ 
retary  of  State  for  India,  Sir  Pathic  Lawrence,  submit¬ 
ted  its  own  proposals.  The  plan  recommended  to  create 
an  All-Indian  Union  consisting  of  the  British  India 
provinces  and  the  Indian  states,  having  power  over  For¬ 
eign  Affairs,  Defence  and  Communications,  Ail  subjects 
other  than  the  Union  Subjects,  and  residuary  powers  were 
to  be  vested  in  the  provinces.  According  to  the  scheme, 
a  Constituent  Assembly  was  to  be  set  up  consisting  of 
the  members  elected  by  the  provincial  legislatures  and 
the  respresentatives  appointed  by  the  Indian  States, 

The  provinces  were  to  be  grouped  into  three  categories: 

A  group  consisting  of  the  Hindu  majority  provinces,  B 

18 


Allana,  op,  cit,,  pp,  404-408, 
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group  of  Muslim  majority  provinces  in  the  North  West  and 
C  group  of  the  Muslim  majority  provinces  in  the  North 
East,  The  provinces  were  given  the  right  to  opt  out  of 
the  group  but  only  after  the  first  general  election 
held  under  the  new  constitution.  The  Mission  also  pro¬ 
vided  for  an  Interim  Government  representing  the  major 
political  parties  of  India,  to  carry  on  the  administrat¬ 
ion  of  the  country  until  a  new  constitution  would  be 
framed  by  the  Constituent  Assembly, 

In  the  light  of  the  proposals,  the  Cabinet 
Mission  Plan  may  be  considered  a  device  to  compromise 
between  the  conflicting  demands  of  the  Congress  for  a 
united  India  and  the  League’s  demand  for  partition. 

By  providing  for  the  groupings  the  plan  sought  to  main¬ 
tain  the  unity  of  India,  meeting,  at  the  same  time,  to 
some  extent,  the  Muslims  demands  for  self-rule  in  those 
areas  where  they  constituted  a  majority,  Muslim  League 
accepted  the  plan  because  of  two  considerations.  The 
first  was  that  the  League's  demand  for  a  weak  centre  was 
met  by  the  limited  powers  granted  to  the  centre.  The 
second  consideration  was  that  the  grouping  scheme  'would 
ultimately  result  in  the  establishment  of  complete  sov¬ 
ereign  Pakistan,'  Therefore,  the  League  regarded  the 
grouping  provision  as  an  essential  part  of  the  whole 
scheme,  while  the  Congress  was  opposed  to  the  compulsory 
grouping  of  the  provinces.  The  Congress  contended  that 
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the  provinces  could  join  or  stay  out  of  the  group.  The 
Mission,  on  account  of  the  Congress  interpretation  of 
the  scheme,  had  to  clarify  that  "the  reasons  for  the 
grouping  of  the  Provinces  are  well  known  and  this  is  an 
essential  feature  of  the  scheme  and  can  only  be  modified 
by  agreement  between  the  parties," 

Despite  this  clarification.  Congress  insisted 
on  its  own  interpretation  of  the  scheme.  As  a  result, 
Muslim  League,  which  had  ultimately  joined  the  interim 
government,  refused  to  participate  in  the  Constituent 
Assembly,  The  League's  absence  from  the  Constituent  As¬ 
sembly  made  the  British  Government  and  the  Congress  re¬ 
alize  that  a  constitution  framed  by  the  Constituent  As¬ 
sembly  without  League  participation,  could  not  be  im¬ 
posed  on  the  unwilling  Muslim  majority  provinces.  In 
view  of  the  Congress-League  cleavages,  partition  seemed 
to  be  the  only  solution  of  the  communal  problem  in  India, 

As  such,  the  British  Government  decided  to  divide  the 
sub-continent  into  two  parts,  and  the  Indian  Independ¬ 
ence  Act,  providing  for  this  division,  was  passed  in 
1947  by  the  British  Parliament, 

The  Indian  Independence  Act  created  the  Indep¬ 
endent  Dominions  of  India  and  Pakistan,  The  British  con¬ 
trol  over  India  and  the  British  suzerainty  over  the  prince¬ 
ly  states  came  to  an  end.  The  Act  took  away  all  extensive 
powers  of  the  Governor-General  and  Governors  granted  by 
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the  Act  of  1935,  Neither  the  Governor-General  nor  a  Gov¬ 
ernor  could  act  "in  his  discretion"  or  exercise  his  "in¬ 
dividual  judgment".  The  Act  provided  that  the  Governor- 
General  would  no  longer  be  the  representative  of  His  Maj¬ 
esty,  but  would  henceforth  be  appointed  on  the  advice  of 
the  Dominion  Government,  The  Constituent  Assembly  of 
each  Dominion,  the  establishment  of  which  was  provided 
for  in  the  Act,  would  be  the  supreme  constitution -making 
and  law-making  body  of  each  Dominion,  The  Acts  of  the 
British  Parliament  were  no  longer  applicable  to  each 
country  unless  extended  by  them.  The  Act  further  provid¬ 
ed  that  the  Government  of  India  Act,  1935,  would  be  the 
provisional  constitution  of  each  Dominion,  Under  Section 
9,  the  Governor-General  was  empowered  to  make  necessary 
provisions  for  adaptations  and  modifications  of  the  Gov¬ 
ernment  of  India  Act,  1935,  which  could  be  repealed  and 
amended  by  the  legislature  of  each  Dominion, 

Thus,  from  the  legal  point  of  view,  the  State  of 
Pakistan  was  the  outcome  of  the  Indian  Independence  Act, 
But  viewed  in  historical  perspective,  it  was  the  product 
of  a  long  and  continuous  process  of  Muslim  struggle  for 
freedom  from  British  rule  and  Hindu  domination.  The  Gov¬ 
ernment  of  India  Act,  1935,  which  became  the  provisional 
constitution  of  Pakistan,  had  provided  for  a  federal  form 
of  government,  but  Pakistan  retained  the  federal  form  be¬ 
cause  of  prevalence  of  the  factors  discussed  in  the  first 
chapter. 


CHAPTER  III 


FEDERATION  UNDER  THE  INTERIM  CONSTITUTION 

Under  Section  8  of  the  Indian  Independence  Act, 
1947,  the  Government  of  India  Act,  1935,  became  with  cer 
tain  modifications,  the  provisional  or  interim  constitut 
ion  of  Pakistan,  The  country  was  governed  under  the  pro 
visions  of  the  interim  constitution  until  1956  when  the 
second  Constituent  Assembly  of  Pakistan  ultimately  suc¬ 
ceeded  in  framing  the  Constitution, 

The  Pakistan  (Provisional  Constitution)  Order 
1947,  established  the  "Federation  of  Pakistan"  which  in¬ 
cluded:  (1)  The  four  provinces  of  East  Bengal,  West  Pun¬ 
jab,  Sind  and  North  West  Frontier  Provinces;  (2)  Baluch¬ 
istan;  (3)  Any  other  areas  that  might  with  the  consent 
of  the  Federation  be  included  therein;  (4)  The  Capital 
of  the  Federation,  Karachi;  and  (5)  Such  Indian  states 
as  might  accede  to  the  Federation, 

Under  the  Interim  Constitution,  a  highly  cen¬ 
tralized  federal  system  was  established  in  Pakistan, 

The  Government  of  India  Act,  1935,  passed  with  colonial 
objectives  in  mind,  provided  for  a  strong  central  gov¬ 
ernment,  The  central  government * s  hold  on  the  legislat¬ 
ive,  financial,  administrative  and  political  spheres  was 
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so  great  that  for  practical  purposes,  the  country's  gov¬ 
ernmental  structure  could  hardly  be  described  as  truly 
federal,^ 

I •  Central  Dominance  in  the  Legislative  Field 

The  legislative  powers  of  the  Federal  and  Pro¬ 
vincial  Assemblies  were  specified  in  lists  I  and  II  re¬ 
spectively  of  the  Government  of  India  Act,  1935,  with 
each  Legislature  having  exclusive  law-making  authority 
over  subjects  included  in  its  list.  In  so  far  as  the 
concurrent  list  was  concerned,  supremacy  had  been  grant¬ 
ed  to  the  Federal  Government  according  to  Section  107, 
subsections  1,  2  and  3  of  the  Act, 

Moreover,  Provincial  Legislatures  did  not  en¬ 
joy  exclusive  power  over  all  provincial  subjects.  There 
were  functions  such  as:  Development  of  Industries;  Reg¬ 
ulations  of  Mines  and  Oilfields  and  Mineral  development, 
which,  though  placed  under  the  Provincial  domain,  were 
still  subject  to  Federal  control.  The  centre  could  de¬ 
clare  by  law  that  its  own  control  over  these  subjects  was 
'expedient  in  the  public  interest'.^  Accordingly,  Fed¬ 
eral  control  over  27  industries  including  jute  and  cotton, 

^Choudhary,  op,  cit,,  p,  224, 

^Government  of  India  Act,  1935  (as  modified  up 
to  3rd  August,  1955),  Karachi:  Government  of  Pakistan 
Press,  1955,  List  II,  Items  23  and  29, 

^Ibid, ,  List  I,  Items  34  and  36, 
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was  established  by  the  Development  of  Industries  (Feder¬ 
al  Control)  Act,  XIII,  1949,  with  the  objective  of  dev¬ 
eloping  industries  in  the  shortest  possible  time.  The 
debate  on  this  Bill  in  the  Assembly  demonstrated  the 
willingness  of  the  provinces  to  let  the  centre  take  over 
the  control  and  planning  of  industrial  development,  Mr, 
Dutta  was  "happy  to  see  that  Centre  has  also  taken  the 
responsibility  to  improve  even  small  and  medium  indust¬ 
ries,"  Similarly,  Mr,  Nur  Ahmad  and  Abul  Kasim  from 
East  Bengal,  conceded  that  the  Centre  was  in  a  very  ad¬ 
vantageous  position  in  the  matter  of  expert  technical 
knowledge  and  financial  resources,^ 

The  centralizing  tendency  appears  from  the 
amendments  of  the  Government  of  India  Act,  1935,  The 
Centre  had  full  power  to  alter  the  interim  constitution. 
According  to  Section  9  (1)  of  the  Indian  Independence 
Act,  1947,  the  constitution  could  be  amended  by  an  order 
of  the  Governor-General  until  1949,  and  subsequently  by 
an  Act  of  the  Constituent  Assembly,  Modifications  made 
to  the  Act,  after  independence,  further  enlarged  the 
powers  of  the  central  government.  The  emergency  powers 
of  the  central  government  were  extended  by  the  amendment 
of  Section  102  of  the  Government  of  India  Act,  1935, 

The  section  had  provided  for  a  declaration  of  emergency 

^C,  A,  (Legislature)  Pakistan  Debates,  Vol,  I, 
No ,  16 ,  March  10,  1949,  pp,  o29-633. 


46 


by  the  Governor-General,  in  case  of  any  threat  to  the 
security  of  the  country.  By  the  amendment  of  Section 
102,  the  Governor-General  was  empowered  to  declare  a 
state  of  emergency  "if  the  economic  life  of  Pakistan" 
was  in  danger.  The  amendment  was  deemed  essential  in 
view  of  the  mass  migration  of  over  6  million  people 
into  Pakistan,  Despite  the  fact  that  the  Bill  was  to 
enlarge  the  central  power,  it  was  supported  by  the  mem¬ 
bers  who  were  conscious  of  the  gravity  of  the  situat¬ 
ion,^  Khawaja  Nazimuddin,  from  East  Bengal,  supporting 
the  Bill,  said  that  "the  refugee  problem  in  Punjab  is 
of  such  a  large  magnitude  and  on  such  large  scale  that 
no  Provincial  Government  can  cope  with  it  and  it  is  es¬ 
sential  that  Centre  should  intervene  and  in  co-operation 
with  the  Province,  try  and  tackle  this  problem,"^  By 
another  amendment,  the  Government  of  India  Act  (Amend¬ 
ment)  Order,  1948,  a  central  police  force  was  estab¬ 
lished  to  deal  with  "certain  offences  committed  in  con¬ 
nection  with  matters  concerning  the  Central  and  Provin¬ 
cial  Governments,"^  Similarly,  in  1952,  preventive  de¬ 
tention  was  transferred  from  the  provincial  to  the  con- 


^C,  A,  P,  Debates,  Vol,  III,  No,  3,  22nd  May, 
1948,  pp,  46-49 , 

^Ibid, ,  p,  57, 

^Government  of  India  Act,  1935,  op,  cit,.  List 
III,  New  Section  I  (b). 
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current  list  with  the  object  of  enabling  the  central 
government  to  legislate  for  the  maintenance  of  public 
order  and  essential  supplies  in  the  country.  Moving 
the  amendment  bill  Pirzada  Abdus  Sattar  said  that  "  . 

,  .  smuggling  and  black- marketing  have  been  on  the  in¬ 
crease  and  have  created  ,  ,  ,  shortage  of  essential 
supplies,  therefore,  it  has  been  thought  necessary  in 
consultation  with  Provincial  Governments,  to  take  the 
power  of  legislation  with  regard  to  preventive  detent- 

Q 

ion  ,  .  ,  By  another  amendment  in  1953,  Federal  Leg¬ 
islature  assumed  exclusive  control  over  Labour  exchanges 
and  training  establishments.^^ 

The  Federal  Legislature  was  empowered  to  legis¬ 
late  for  the  provinces  on  provincial  subjects  in  two  in¬ 
stances;  (1)  on  the  request  of  two  or  more  provinces, 
and  (2)  on  the  proclamation  of  emergency  by  the  Governor- 
General  under  Section  102  which  read  as  follows: 

The  Federal  Legislature  shall,  if  the  Governor- 
General  has  declared  by  proclamation  that  a 
grave  emergency  exists  whereby  the  security  or 
economic  life  of  Pakistan  or  any  part  thereof 
is  threatened  by  war  or  internal  disturbances 
or  circumstances  arising  out  of  any  mass  move¬ 
ment  of  population  from  or  into  Pakistan,  have 
power  to  make  laws  for  a  province  or  any  part 


g 

Ibid. ,  List  III,  lA,  inserted  by  the  Government 
of  India  (Second  Amendment)  Act,  1952. 

^C.  A.  P.  Debates,  Vol.  XI,  No.  4,  15th  April, 
1952,  p.  5T:^ 

^^Government  of  India  Act,  1935,  op.  cit,.  List 
I,  12A,  inserted  by  the  Constitution  (Amendment)  Act,  1953. 

^^Ibid. ,  Section  103. 
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thereof,  with  respect  to  any  matter  not  enum¬ 
erated  in  any  of  the  lists  in  the  Seventh 
Schedule  to  this  Act  or  to  make  laws,  notwith¬ 
standing  anything  in  any  other  provision  of 
this  Act,  relating  to  the  custody  arrangement 
and  disposal  of  the  property  of  any  person  -,2 
concerned  in  any  mass  movement  as  aforesaid. 

Laws  enacted  by  the  Federal  Legislature  under  this  section 
would  cease  to  operate  six  months  after  the  expiration  of 
the  proclamation.  This  clause  severely  limited  provincial 
autonomy.  Although  the  residual  powers  of  legislation 
were  vested  neither  in  the  federal  legislature  nor  in  the 
provincial  assemblies,  under  Section  104,  the  Governor- 
General  could  empower  either  of  them  to  enact  a  law  with 
respect  to  any  matter  not  enumerated  in  the  Seventh  Sched¬ 
ule  of  the  1935,  Act, 

In  August  1948,  Quaid-i-Azam  Mohammad  Ali  Jinnah 
declared  a  state  of  emergency  under  Section  102  to  meet 
the  situation  created  by  the  heavy  influx  of  refugees. 

The  Proclamation  stated  that  "Whereas  the  economic  life 
of  Pakistan  is  threatened  by  circumstances  arising  out 
of  the  mass  movement  of  population  from  and  into  Pakistan, 
a  State  of  Emergency  is  hereby  declared,"'^'^  This  step 
was  taken  because  the  central  government  failed  to  per¬ 
suade  the  provinces,  especially  Sind  and  N,  W,  F,  P,  to 


^^Ibid, ,  Section  102, 


^^Dawn,  (Karachi),  August  27,  1948,  p,  I, 
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absorb  a  surplus  of  500,000  refugees  to  relieve  West 
Punjab  of  its  burden.  To  cope  with  the  situation, 
Quaid-i-Azam  Mohammad  Ali  Jinnah  had  to  resort  to  his 
emergency  powers.  Under  the  proclamation,  the  centre 
directed  the  provinces  and  states  to  take  up  the  fol¬ 
lowing  number  of  refugees,^^ 

Sind  200,000 

N,  W,  F,  P,  100,000 

Bhawalpur  & 

Khairpur  states 

and  Baluchistan  100,000 

West  Punjab  100,000 

The  newspaper.  Dawn,  justifying  the  action,  asserted  that 
"Pakistan  is  passing  through  a  period  during  which  the 
security  of  the  State  and  the  largest  good  of  the  largest 
number  should  be  the  sole  aim  of  those  whom  the  nation 
has  placed  at  the  helm  of  its  affairs 

Besides  Section  102,  another  instrument  of  cen¬ 
tral  control  was  section  92A  under  which  central  rule 
could  be  imposed  in  the  provinces.  The  section  laid  down: 

If,  at  any  time,  the  Governor-General  is  sat¬ 
isfied  that  a  grave  emergency  exists  whereby 
the  peace  or  security  of  Pakistan  or  any  part 
thereof  is  threatened  or  that  a  situation  has 
arisen  in  which  the  government  of  a  province 
cannot  be  carried  on  in  accordance  with  the 
provisions  of  this  Act,  he  may,  by  proclama¬ 
tion,  direct  the  Governor  of  a  province  to 
assume,  on  behalf  of  the  Governor-General, 
all  or  any  of  the  powers  vested  in  or  exer¬ 
cisable  by  any  provincial  body  or  authority. 


^^DAWN,  (Karachi),  August  29,  1949,  p,  I, 
^^Ibid, ,  p,  5, 


^4^ 


0-.\:V  vvo.cto-j:  o'J  ai; C(.0,OOC  '-o  n 

j .ff ■.*;:) :;rKKl:i;  rlJ/c.'  '-.tiO  o’l'  ‘ir’t'  aJ.c  ii.' 

'*..:;d  oij  J'.a.'aau;  O’J  !  *.<■.  i  .'rf:.':;’.  .MA '  hur :ir 3t..oM  mi:  » 


(  ((■,(  (>;; 
(A  I  A 


Ci  O  A  f: 


f.l 

oq  \(Oj-3SaO*I» 

OJ  1.0;-: 

’C 

/ovq  ..-,xj;l 

t  ,  . 

•j  'u5:o  ■• 

')(>  lob/oL 

r-* 

V'ft  •■:; 

«  Ik 

'  J  ■ 

»  »  • 

.'-  ■■■>.’  ' 

I  w  .1  i.i  i  /'  <■ 

1  .'/|’  '.t/t 


'.n  i  ',ji.r/b.J;:Jii  ic.av.'ari  j;i'.V 

'jrlrJ  V  I'rhrir.'F'  .,  i,  i  .a(:j  vn.-iaa  aJ: 

odj  'a>'.  1  \  I'  ii..  arfd  ‘io 

”  •  '  “'s. 

iii  -JiliJ  r<  ;i',’  ‘liur  j  io  fnAu  ;;).!,o:,  juJ  :«<.  i^ucnrJn 

*  !i 

L  ’  If  •  •  • 

I.  » 

\  i  A  :•:  kiii'vxJi’  «  .  f-oATio* -irii'-taad 

t 

t'O  10X11..  A:,i.nr;  b':AK  x;(‘_r:Joi/a  :-..iv/  lo^rJix^o 
■  ■  .c  -A  ii'.'.'.’drj  L'iA'  ,  fil  •  9d  bXi^.o 


A a'::0-:j;c»jrx^xV'<A  •jr.b  ■ -j.-.r.  :>  ■,  " 

•;  .Oa'.iIv;,  j  n  ii-i  Xr'i  X  1 

J  uTjq  *{t'^  '  -•''  i j:'': .-1^  lo  'rJ.A.rjrj*^:..  -'j-Oi  slid  v 

>,sa;  X foJ: )•;:}■  j;.,  ■.  j..t;)  vi.  io-i  corb  \ 

0'JfiX/07.i[  'i  A''  :J.(,' x.'j;..‘„. '/(),;  'l.-c.;;  Xil 

'Hi7  r<:;  >  .nii::  >  lU  un  .i; a  Jco  :Xt./,j.-.o 

-'if  .Bj.:j<.:jr.  .-.:  ^  /  ,1,  .  ^:|rj  f’JcfKJ  if>"  , 

o:!  fc.'M  ivr-;;^  k:  ^.o  xr}nui^</vy  sjfki  liorK'X  r  ^ck.-X/j 

o-a'-jx*.)’  -' 1  'Dip  n;.D.i  '--id  Ci.  ^  .'ucea 

■.•■’‘..j  21  >  rt.i  ‘^riao/  ji'A  •  :  Aj.V.nB  'I<j  J.’ 

, ut  "A  i.'!  V.  i.A'Ovij*; 70 r's^  aXdoa.Ao 


*  j  ' 

-  4 


.0  I 


'r.'A  ,  (.AdO.VJi&’I  'f'" 


•  '  ( i  ^.‘. 


50 

Any  such  proclamation  may  contain  such  ident¬ 
ical  and  consequential  provisions  as  may  ap¬ 
pear  to  the  Governor-General  to  be  necessary 
or  desirable  to  giving  effect  to  the  objects 
of  the  proclamation  including  provisions  for 
suspending,  in  whole  or  in  part,  the  opera¬ 
tion  of  any  provisions  of  this  Act  relating 
to  any  provincial  body  or  authority. 

The  power  granted  to  the  Governor-General  under 
this  section  was  exercised  on  many  occasions.  The  con¬ 
stitutional  machinery  was  suspended  and  central  authority 
was  imposed  in  the  Punjab  (1949),  Sind  (1951)  and  East 
Bengal  (1954).  In  some  cases,  as  in  Punjab  (1953)  or  as 
in  East  Bengal  (1954)  the  centre  had  justifiable 
grounds  to  impose  central  rule  in  the  provinces,  Anti- 
Ahmadi  movement  in  Punjab  in  1953  had  led  to  the  com¬ 
plete  breakdown  of  law  and  order  and  the  provincial  cab¬ 
inet  of  Mr,  Daultana  failed  to  control  the  situation. 
Similarly,  the  action  in  Bengal  is  defensible  on  the 
grounds  of  law  and  order,  A  state  of  lawlessness  ex¬ 
isted  in  which  as  many  as  400  people  were  killed  in  a 

16 

single  day  in  May,  1954,  However,  there  were  instances 
in  which  the  power  was  abused  and  intervention  was  mot¬ 
ivated  by  political  factor,  as  was  the  case  in  Sind,  Pun¬ 
jab  and  N,  W,  F,  P,  in  1954-55, 

II ,  Central  Dominance  in  the  Financial  Sphere 

To  ensure  states*  independence  in  financial 
field,  Wheare  suggests  that  "grants,  if  they  are  to  rank 


16 


Dawn,  (Karachi),  May  22,  1954,  p.  1, 
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as  independent  sources  of  revenue,  must  not  depend,  of 
course,  upon  the  good  will  of  the  contributing  govern¬ 
ment,  They  must  be  obligatory  contributions  about  which 
the  contributing  government  has  no  discretion. 

The  Government  of  India  Act,  1935,  defined  the 
taxing  jurisdiction  of  the  central  and  provincial  legis¬ 
latures,  The  major  sources  of  revenue  were  given  to  the 
centre  while  the  provinces  were  to  retain  the  proceeds 
of  all  taxes  levied  by  them.  In  addition,  the  proceeds 
of  certain  taxes  were  to  be  shared  between  the  centre  and 
the  provinces.  After  independence,  the  abnormal  condit¬ 
ions  created  by  the  mass  migration  and  additional  defence 
expenditures  made  it  necessary  to  review  pre- independence 
fiscal  arrangements.  In  November,  1947,  it  was  decided, 
in  a  conference  consisting  of  representatives  of  the  Cen¬ 
tral  and  Provincial  Governments  that  the  allocations  of 
income  tax  would  no  longer  be  made  by  the  Centre  as  long 
as  the  defence  expenditures  remained  heavy  and  that  the 
administration  of  the  sales  tax  should  be  taken  over  by 

the  Centre  and  the  proceeds  divided  between  the  Centre 

18 

and  the  Provinces,  Impressed  by  the  grave  circum¬ 
stances  and  the  financial  difficulties  with  which  the 
central  government  was  faced  at  that  time  and  after,  and 

17 

Wheare,  op,  cit,,  p,  101, 

^^C,  A,  (Legislature)  Pakistan  Debates,  Vol,  I, 
No,  4,  24th  March,  1951,  pp,  271-272, 


»■ 


C 


-A.O  : . U  . . 


,Li ./  :;  .  ^ o 


I  i 


j 


v.( 


.i 


f  ' 

W  ..  i  Cr  ■  -» 


V.  1. 


t  O 


;j  o... 


c 


< 


3  . 


3 


o;j 


ii  _  7 . ; 


t 


.0 


3, 


..:Of;,  3 


. .  *  j  .1  i  - 


3 


c 


3  ., 


3  ■.::. 


'3 


13  3 


O 


5 


t  ‘ 


% 


f 


f* 


■■i.'J  1 


,.'.{ .  3 


ll-sO 


..;.  .: _ 3.3 


n. . 


.0 


3  3 


. ;.  ,.'.3. 


r 


■  ,1 


t.. 


3 


.fi  1 


.(■; 


3 


3-  .; 


f :  ■•, 


3 


t 


i  3>. ; 


.  r '  3. ; ; 


) 


^.:3.  i3i  .;.; 


-  z 


i.ir.3 


c  ■  •  • 


.  3 


t  ■ 


* 


j . . 


3 


m,  ^  »  - 


•A  .* 


52 


by  a  special  appeal  by  Jinnah,  the  provincial  repres- 
sentatives  agreed  to  waive  their  right  to  their  re¬ 
spective  income  tax  allocations.  Accordingly,  the  pol¬ 
icy  of  sharing  income  tax  revenues  with  the  provinces 
was  abandoned.  Revenues  from  the  sales  tax  in  the  pro¬ 
vincial  list  were  taken  over  by  the  central  government 
on  a  temporary  basis.  The  Government  of  India  (Amend¬ 
ment)  Act,  1948,  provided  that  until  March,  1950,  the 
Central  Government  would  levy  and  collect  the  sales  tax 
and  that  certain  prescribed  portions  of  the  net  proceeds 

of  this  tax  would  be  assigned  to  the  Provinces.  After 

19 

obtaining  the  consent  of  the  Provincial  Governments, 
the  period  was  further  extended  to  March,  1952,  by  the 
Government  of  India  (Fourth  Amendment)  Act,  1950,  Sim¬ 
ilarly,  the  Government  of  India  Act,  1935,  provided 
that  at  least  50  per  cent  of  the  jute  export  duty  was 
to  be  returned  to  the  jute  growing  provinces.  This 
provision  was  changed  and  by  an  order  of  the  Governor- 
General,  62%  per  cent  was  fixed  as  the  central  share  of 
jute  export  duty. 

In  the  beginning,  faced  with  the  tremendous 
problems  of  state  maintenance  and  nation  building,  the 
central  government  had  to  withhold  grants  which  were 
due  to  the  provinces  and  to  transfer  provincial  sources 
of  revenue  like  receipts  from  the  sales  tax  and  succes¬ 
sion  duties  to  the  central  government.  This  temporary 
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1950,  p.  2. 


C,  A,  P,  Debates,  Vol.  VII,  No,  1,  27th  March, 


!»• 


c 


'  i 


I 


. .  _ _ / 


^  DO 


::j  'j 


u. 


D  .. 


D.... 


•’  ■  D, 

A 


i  ^  ..4 


..':d 


::  .{ 


c 


D 


t' 


'J..  ..  Li 


D 


> 


iOQ- 


D 


C 


::o 


•*  j  ' -J  ■  •  ^ ,  V  i_» 


C 


■  fc  D  .  O  wj 


D 


o 


r 


r~ 

'  j. 


D^iD 


D 


,  ,  I  ■ 

J  '.. 


•■/J-.. 


DL 


c 


J 


j - 11  i  J  -r  Li 


•S  f't 


7 


) 


.  ... 

/  ■  Ji  .  -Mi 


L : 


4;D 


.• '. ;  -■)  .f .: 


J. 


.i 


D 


•  J- . 


.1 


.  .J 


i 


•J 


;j 


;j 


or.’o  jnoi  .L  v;d  d..d  .;. 


A  •.  •  .  I.  J  , 


. .' i  r  .  .  -> 


.  t.t  J  ^  .  -  J 


I  .  J,  >  ^  ,  t  .  f  .  .  \J  <.J  ^  .  Ka  ■  /  . 


::L7.r  d..od,. 


CD  :jD  .  DDCVo  ’  ..Z.  il  1 


D .  'D 


. .  \  .u 


.aI.^  . 


A...'  i 


li’ 


:j 


: 


r 


:  .u- 


-i  J 


53 


transfer  of  sales  tax  was  later  made  permanent  by  the 
Government  of  India  (Amendment)  Act,  1952.  In  1951-52, 
the  Federal  Government  had  a  surplus  of  290  million 
rupees  which  prompted  Nurul  Amin,  the  Chief  Minister 
of  East  Bengal  to  protest  against  the  central  gov¬ 
ernment's  continued  encroachment  on  provincial  sources 
of  revenue.  He  said  that  the  deficits  in  the  provinces 
"is  due  to  the  fact  that  on  the  one  hand,  provinces  are 
deprived  of  their  sources  of  income  and  on  the  other 
hand,  they  are  not  receiving  the  proper  attention  from 
the  centre. 

The  improved  financial  situation  of  the  central 
government  and  the  provincial  demand  for  more  allocation 
of  revenues  resulted  in  a  reexamination  of  the  position 
in  1951,  Sir  Jeremy  Raisman  was  appointed  to  enquire 
into  the  financial  position  of  the  provinces  and  to  make 
recommendations,  regarding  allocation  of  revenues  between 
the  central  and  provincial  governments.  On  the  basis  of 
his  recommendations,  50  per  cent  of  the  net  proceeds  of 
income  tax  were  distributed  amongst  the  provinces  and 
the  states;  the  provinces  were  allowed  to  retain  50  per 
cent  of  the  net  collection  of  sales  tax  in  their  areas 
and  East  Bengal  was  allocated  62%  per  cent  of  the  bas¬ 
ic  jute  duty. 

20 

C,  A,  (Legislature)  of  Pakistan  Debates,  Vol 
I,  No.  2,  2ist  March,  1951,  p.  54. 
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TABLE  3^ 


DEVELOPMENT 

1948-1949  1949-50  1950-51  1951- 


Province  Amount  Amount  Amount  Amount  Amount  Amount  Amount 


or 

state 

sanc¬ 

tioned 

drawn 

sanc¬ 

tioned 

drawn 

sanc¬ 

tioned 

drawn 

sanc¬ 

tioned 

East  Bengal 

40.0 

•  • 

42.1 

•  • 

20.0 

20.0 

33.0 

Pun j  ab 

50.0 

50.0 

52.5 

52.5 

40.0 

40.0 

45.0 

Sind 

17.5 

•  • 

•  • 

•  • 

17.6 

3.5 

15.0 

N-W.  F.  P. 

5.2 

5.2 

9.0 

4.0 

7.5 

7.5 

15.0 

Bhawalpur 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

Others 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

Total 

112.7 

55.2 

103.6 

56.5 

85.1 

71.0 

108.0 

1,  Pakistan  1954-1955,  Karachi:  Pakistan 


Publications,  1955,  pp.  32-3 
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TABLE  3  -  continued 


LOANS 

(In  millions 

of  Rupees 

52 

Amount 

drawn 

1952 

Amount 

sanc¬ 

tioned 

-53 

Amount 

drawn 

1953 

Amount 

sanc¬ 

tioned 

-54 

Amount 

drawn 

Total 

Amount 

drawn 

1954-55 
Amount  Amount 
sane-  provi- 
tioned  ded  in 

R.E. 

Total 

Amount 

sanc¬ 

tioned 

33.0 

29.0 

29.0 

138.5 

65.4 

147.4 

118.4 

421.0 

45.0 

39.0 

39.0 

121.3 

85.4 

311.9 

110.0 

461.1 

•  • 

2.5 

2.5 

•  • 

•  • 

6.0 

10,8(a)210.8 
11, 5( 

52,6 

a) 

15.0 

13.5 

13.5 

16.3 

10.0 

55.2 

15.5  6.0( 

6.3( 

cj82.0 

•  • 

•  • 

•  • 

38.5 

38.5 

38.5 

9.0 

47.5 

•  • 

•  • 

#  • 

1.7 

1.7 

1.7 

3,3 

5.0 

93.0  84.0  84.0  316.3  201.0  560.7  267.0  234.6  1,069.2 
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Despite  the  changes  in  1951,  the  financial 
position  of  the  provinces  did  not  improve  much  as  the 
figures  in  Table  2  illustrate.  Most  of  them  had  de¬ 
ficits  throughout  the  period  from  fiscal  year  1948  to 
fiscal  year  1955.  The  financial  position  of  the  feder¬ 
al  government  is  given  in  Table  1,  which  shows  a  surplus 
for  each  year.  The  position  of  Punjab  seems  to  be  im¬ 
proved  after  1953  primarily  due  to  "more  rigorous  and 
efficient  methods  of  collection  of  provincial  taxes  by 
imposition  of  agricultural  income  tax,  urban  immovable 
property  tax,  etc."  The  more  important  sources  of 
revenue  were  irrigation  and  land  revenue,  which  together 
accounted  for  about  36  per  cent  of  the  total  revenue  of 
the  province.  The  position  of  East  Bengal  seems  worse 
than  that  of  the  other,  because  its  total  revenue  was 
less  than  one- third  of  the  total  provincial  revenues  of 
Pakistan  and  it  contained  over  50  per  cent  of  the  country's 
population.  Its  share  of  the  export  duty  on  jute  was 
its  largest  single  source  of  revenue.  Its  land  revenue 
and  irrigation  contributed  only  13  per  cent  of  the 
revenue  against  36  per  cent  in  the  Punjab.  The  finan¬ 
cial  situation  of  Sind  was  severely  affected  by  the  sep¬ 
aration  of  Karachi  from  Sind  and  the  influx  of  refugees. 

N.  W.  F.  P.  faced  a  series  of  deficits  because  of  inade- 

B,  Sayeed,  Pakistan  The  Formative  Phase,  Karachi: 
Pakistan  Publishing  House,  1960,  p.  374. 
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quate  sources  of  revenue.  Jeremy  Raisman,  in  his  inquiry, 
pointed  out,  "In  the  course  of  my  study  of  the  Financial 
conditions  of  the  North  and  West  Frontier  provinces,  I 
was  particularly  impressed  with  the  inelasticity  of  the 
provincial  revenues  and  their  inadequacy  to  finance  even 
the  modest  schemes  of  social  improvement,"^^ 

This  financial  weakness  of  the  provinces  made 
them  dependent  on  grants-in-aid  and  loans  from  the  central 
government  to  carry  out  their  constitutional  responsibil¬ 
ities.  Table  3  illustrates  a  steady  increase,  from  1951 
onward,  in  the  loans  advanced  by  the  central  government  to 
the  provinces  for  development  purposes.  However,  the 
granting  of  loans  to  various  provinces  was  dependent  on 
certain  conditions.  Firstly,  the  provinces  had  to  submit 
the  scheme  to  the  Development  Board  for  its  approval. 
Secondly,  the  loans  sanctioned  were  to  be  spent  on  the 
schemes  previously  approved  by  the  Development  Board, 
Thirdly,  provincial  governments  had  to  send  "Project  Re¬ 
ports"  to  the  central  government. 

Central-provincial  financial  relations  were 
greatly  influenced  by  an  interplay  of  economic  and  mil¬ 
itary  forces.  The  financial  weakness  of  the  provinces 
may  be  described  as  a  logical  outcome  of  the  predomin¬ 
ance  of  military  pressure.  The  Raisman  Award  and  an  in- 

')  2 

Quoted  in  K.  B.  Sayeed,  op,  cit,,  p.  376. 
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crease  in  the  development  loans  to  the  provinces  (as  is 
shown  in  Table  3  )  reflect  the  economic  pressure  exert¬ 

ed  by  the  deteriorating  economic  situation  of  the  pro¬ 
vinces,  However,  these  steps  did  not  lead  to  a  marked 
improvement  in  the  provincial  financial  position,  because 
the  central  government  retained  the  major  sources  of  rev¬ 
enue,  Although  provincial  expenses  were  higher  than  the 
central,  in  view  of  Indian  hostility,  the  need  for  secur¬ 
ity  compelled  the  central  government  to  allocate  a  major 
portion  of  revenue  to  defence  of  the  country.  The  top 
priority  given  to  defence  is  indicated  by  the  figures  in 
Table  I  showing  the  central  expenditures  incurred  for 
defence.  In  the  final  analysis,  it  may  be  argued  that 
between  the  fiscal  needs  of  the  provinces  and  military 
necessity,  the  latter  ultimately  dominated  the  former  and 
its  predominance,  in  turn,  affected  the  financial  condit¬ 
ion  of  the  provinces, 

III ,  Central  Ascendency  in  the  Administrative  Field 
The  central  dominance  in  the  administrative 
sphere  was  maintained  by  a  number  of  provisions  enumer¬ 
ated  in  the  adapted  Act,  Section  122  made  it  obligatory 
on  the  federated  units  to  exercise  their  executive  auth¬ 
ority  to  ensure  respect  for  the  laws  of  the  federal  leg¬ 
islature  which  applied  in  that  province  or  state.  Sec¬ 
tion  126,  in  general,  and  subsections  2  and  5  in  partic¬ 
ular,  authorized  the  federal  executive  to  give  directives 
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to  a  province  as  to  the  manner  in  which  the  executive 

authority  thereof  was  to  be  exercised  for  the  purpose  of 

preventing  any  grave  menace  to  the  peace  or  tranquility 

or  economic  life  of  Pakistan  or  any  part  thereof.  Once 

a  directive  was  issued,  the  provincial  governments  had  to 

2'^ 

comply  with  it.  In  the  PRODA  proceedings,  instituted 
against  Mr.  Hamidul  Haq  Choudhary,  East  Bengal  Minister 
for  Finance,  Commerce  and  Industries,  it  was  argued  by 
the  special  council  for  PRODA  that  Mr,  H,  H,  Choudhary 
did  not  comply  with  the  directive  issued  by  the  Secre¬ 
tary-General  of  Pakistan  to  the  Government  of  East  Ben¬ 
gal  under  Section  126  (1)  and  as  such  he  was  guilty  of 
misconduct. 

Although  maintenance  of  law  and  order  in  a  pro¬ 
vince  was  a  provincial  subject,  the  central  government, 
with  the  help  of  civil  servants  in  the  provinces,  used  to 
control  provincial  situations.  The  Report  of  the  Court 
of  Inquiry  on  Punjab  Disturbances  of  1953  furnishes  an 
example  that  the  Provincial  Government  of  the  West  Pun¬ 
jab  was  sending  fortnightly  reports  to  the  central  gov- 


23 

The  Public  and  Representative  Offices  Disqual¬ 
ification  Act,  1949,  usually  called  PRODA,  was  enacted  in 
1949  6c  later  repealed  in  1954  by  the  Constituent  Assembly 
of  Pakistan,  It  was  sub-titled  'An  Act  to  provide  for  the 
debarring  from  public  life  for  a  suitable  period,  of  per¬ 
sons  judicially  found  guilty  of  misconduct  in  any  public 
office  or  representative  capacity  or  in  any  matter  relat¬ 
ing  thereto 1 

24 

Da\m,  (Karachi),  June  20,  1951, 
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eminent  on  the  condition  of  law  and  order  in  the  prov- 
25 

ince.  The  PRODA  proceedings  against  Mr.  H,  H,  Choud- 
hary  shows  how  the  central  government  was  made  aware  of 
the  activities  of  provincial  ministers.  During  the  pro¬ 
ceedings,  it  was  revealed  by  Mr,  Aziz  Ahmad,  the  Chief 
Secretary,  that  under  instructions  from  the  Central 
Government,  he  had  effectively  stopped  the  export  of 
steel  drums  to  India  which  had  been  ordered  by  MTo  H,  H, 
Choudhary.  After  the  PRODA  proceedings,  it  was  as¬ 
serted  by  the  politicians  in  the  Constituent  Assembly 
that  the  Chief  Secretary  used  to  send  fortnightly  re¬ 
ports  on  the  activities  of  Provincial  Ministers  to  the 

28 

Central  Government, 

The  use  of  PRODA  was  another  weapon  in  the 
hands  of  the  centre  to  exert  pressure  on  the  provincial 
politicians.  The  Act  provided  that  the  Governor-Gener¬ 
al,  by  an  order,  could  debar,  from  public  life  for  a 
period  of  ten  years,  any  person  found  guilty  of  miscon- 

^^See  Report  of  the  Court  of  Inquiry  on  Punjab 
Disturbances,  Lahore:  Government  Printing  Press,  1^54, 

PP  :  ITU- 37^. 

26 

The  Chief  Secretary  was  the  permanent  Central 
civil  servant.  He  was  the  head  of  the  entire  civil  ser¬ 
vice  of  the  province, 

^^Davm,  (Karachi),  September  20,  1950, 

^^C,  A.  P.  Debates,  Vol,  I,  No,  68,  9th  February, 
1956,  p.  277s: 
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duct  in  any  public  office  or  representative  capacity 
or  in  any  matter  relating  thereto.  The  proceedings 
could  be  instituted  on  the  reference  made  by  the  Gover¬ 
nor-General  or  the  Governor  of  the  charges  to  the  Court 
or  to  a  special  Judicial  tribunal.  During  five  years 
of  PRODA,  seven  cases  involving  four  former  Chief  Min¬ 
isters  of  Provinces  were  referred  to  a  Judicial  tri¬ 
bunal.  In  four  cases  Disqualification  was  imposed  on 
four  provincial  ex-ministers.^^  PRODA  was  severely 
criticised  on  the  ground  that  it  might  be  used  as  a  pol¬ 
itical  weapon  against  those  politicians  who  incurred  the 
displeasure  of  the  Central  Government.  The  Act  was  ul¬ 
timately  repealed  in  1954  by  the  Constituent  Assembly. 

Another  instrument  of  central  control  was  the 
Provincial  Governor,  He  was  appointed  by  the  central 
authorities  and  held  office  during  the  pleasure  of  the 
Governor-General.  According  to  Section  51,  the  Governor 
in  his  relation  with  his  ministers  was  to  act  as  an  agent 
of  the  Governor-General,  Subsection  5  of  Section  51  laid 
down  "in  the  exercise  of  his  functions  under  this  section 
in  respect  of  the  choosing  and  summoning  and  the  dismissal 
of  ministers,  the  Governor  shall  be  under  the  general  con¬ 
trol  of,  and  comply  with  such  directions,  if  any,  as  may 

^^Mr,  M,  A,  Khuhro  (Sind);  Kazi  Fazlullah  (Sind); 
Aga  Ghulam  Nabi  Khan  Pathan  (Sind);  and  Himdul  Haq  Choud- 
hary  (East  Bengal). 
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from  time  to  time  be  given  by  the  Governor-General," 

This  power  was  exercised  in  actual  practice  on  two  occas¬ 
ions  by  the  Central  Government,  The  first  ministry  to  be 
dismissed  under  Section  51  (5)  by  the  Governor  under  the 
instruction  of  Quaid-i-Azam  Mohammad  Ali  Jinnah  was  that 
of  Khan  Saheb  of  the  North-West  Frontier  Provinces,  Dr, 
Khan  Saheb  was  the  Chief  Minister  of  N,  W,  F,  P,  at  the 
time  of  independence.  Soon  after  the  people  of  N,  W,  F,P, 
had  decided  by  referendum  in  favour  of  Pakistan,  demands 
were  made  by  the  League  circles  for  the  dismissal  of  the 
Congress  Ministry  of  Khan  Saheb,  Another  ministry  to  be 
dismissed  by  a  Governor  was  that  of  Mr,  M,  A,  Khuhro  of 
Sind  in  1948,  on  the  grounds  of  maladministration  and 
gross  misconduct.  In  cases  when  the  centre  had  brought 
about  the  downfall  of  a  ministry,  it  often  sought  to  im¬ 
pose  its  o\m  candidate  as  successor.  Persons  who  were 
not  members  of  the  Provincial  Assembly  were  appointed  as 
Chief  Ministers,  Mr,  Feroz  Khan  Noon,  who  was  Governor 
of  East  Bengal,  was  appointed,  in  1953,  Chief  Minister  of 
Punjab,  Similarly,  Sardar  Abdur  Rashid  was  promoted  from 
Inspector-General  of  Police  to  Chief  Minister  in  the 
N,  W,  F,  P,  in  1953, 

Another  factor  that  contributed  to  the  central¬ 
ization  of  power  was  the  highly  centralized  structure  of 
the  Muslim  League,  Both  Prime  Ministers  Mr,  Liaqat  Ali 
Khan  and  Khawaja  Nazimuddin  were  successively  president 
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of  the  Muslim  League,  In  this  capacity  each  had  major 
powers  of  supervision  and  control  of  provincial  party  af¬ 
fairs,  The  Muslim  League  remained  the  dominant  ruling 
party  at  the  centre  and  the  provinces  until  1954,  when 
it  was  defeated  in  the  East  Bengal  provincial  elections. 

In  the  light  of  the  preceding  discussion,  it 
may  be  concluded  that  the  federal  structure  which  was  op¬ 
erative  under  the  Interim  Constitution  was  highly  central¬ 
ized,  The  government  was  federal  so  far  as  the  centre  de¬ 
cided  to  make  it  so.  Until  1949,  the  interim  constitution 
could  be  amended  by  an  order  of  the  Governor-General  and 
subsequently  by  an  Act  of  the  Constituent  Assembly,  The 
modifications  made  to  the  Act  after  Independence  extend¬ 
ed  the  scope  of  central  authority.  Financial  dependence 
of  the  provinces  and  frequent  central  interference  in  the 
provincial  matters  through  various  ways  and  means  result¬ 
ed  in  provincial  dependence  on  the  centre  which  nullified 
the  federal  principle  which  essentially  implies  the  co¬ 
ordinate  status  and  interdependence  of  the  general  and 
regional  governments. 
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CHAPTER  IV 


PROBLEMS  INVOLVED  IN  DRAFTING  THE  CONSTITUTION  OF  1956 

While  a  highly  centralized  government  was  at 
work  under  the  interim  constitution,  the  process  of 
drafting  the  future  constitution  for  Pakistan  was  going 
on  simultaneously.  The  framers  had  to  grapple  with  a 
number  of  complicated  issues  -  language,  representation 
and  division  of  powers  -  which  delayed  an  agreement  on 
the  constitution.  Various  proposals  were  submitted  to 
the  Constituent  Assembly  to  solve  these  problems  but  it 
took  a  considerable  time  before  a  compromise  could  be 
reached.  Before  discussing  the  issues  with  reference 
to  the  recommendations  of  the  different  constitutional 
drafts,  various  stages  in  the  constitution  making  are 
described  briefly  as  follows. 

The  "Objectives  Resolution",  passed  in  March 
1949,  by  the  Constituent  Assembly,  which  enumerated  the 
aims  and  objects  of  the  constitution,  indicated  a  broad 
outline  on  which  the  future  constitution  of  Pakistan  was 
to  be  based.  The  Resolution  laid  down  that,  territories 
now  included  in  or  in  accession  to  Pakistan  and  such 
other  territories  as  may  hereafter  be  included  or  acced- 
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ed  to  Pakistan  shall  form  a  federation,^  The  decision  in 
favour  of  a  federal  form  of  government  was  the  result  of 
geographical,  cultural  and  linguistic  differences  between 
the  two  parts  of  Pakistan,  All  subsequent  drafts  recom¬ 
mended  a  federal  form  of  government. 

The  second  step  in  the  constitution  making  was 
the  interim  report  of  the  Basic  Principles  Committee, 

The  report  was  presented  by  Prime  Minister  Liaqat  Ali 
Khan  to  the  Constituent  Assembly  in  1950,  The  report  re¬ 
commended:  (a)  residuary  powers  should  be  vested  in  the 

Centre;  (b)  federal  legislature  should  be  bi-cameral  with 
equal  powers  for  both  the  houses,  the  House  of  Units  was 
to  consist  of  representatives  elected  by  the  federating 
units  on  the  basis  of  equal  representation;  (c)  Urdu 
should  be  the  national  language  of  Pakistan, 

After  the  rejection  of  the  report  by  East  Pak¬ 
istan  (due  to  reasons  which  will  be  discussed  later), 
the  second  draft  was  submitted  to  the  Constituent  Assem¬ 
bly  in  1952  by  Prime  Minister  Khawaja  Nazimuddin.  The 
draft  recommended  a  bi-cameral  system  of  legislature  and 
the  vesting  of  residual  powers  in  the  centre.  The  House 
of  People  was  to  consist  of  400  seats  and  the  House  of 
Units  of  120  seats  both  equally  divided  between  East  and 
West  Pakistan, 

^C,  A,  P^  Debates,  Vol,  V,  No,  5,  March  7,  1949, 
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The  second  draft  also  failed  in  reconciling  the 
differences  between  the  leaders  of  East  and  West  Pakistan 
on  the  issue  of  representation.  The  next  step  was  the 
'Mohammad  Ali  Formula'  submitted  by  Prime  Minister  Moham¬ 
mad  Ali  in  1953,  The  Formula  provided  that  the  residuary 
powers  should  be  vested  in  the  president.  Each  constit¬ 
uent  unit  was  to  have  10  seats  in  the  upper  house.  The 
lower  house  was  to  compose  of  300  members,  165  from  East 
and  135  from  West  Pakistan,  The  formula  recommended 
that  Urdu  and  Bengali  should  be  the  official  languages 
of  Pakistan,  The  Formula  was  adopted  by  the  Constituent 
Assembly  in  October,  1954, 

The  first  Constituent  Assembly  had  almost  com¬ 
pleted  its  task  of  framing  the  constitution,  when  it  was 
dissolved  in  1954  by  the  Governor-General  on  the  grounds 
that  it  had  lost  the  confidence  of  the  people.  The  dis¬ 
solution  blocked  the  constitution  making  function  and 
led  to  a  series  of  legal  disputes  and  constitutional 

controversies.  During  this  period  of  constitutional 
2 

crisis,  the  Judiciary  played  a  very  important  and  com¬ 
mendable  role.  The  Federal  Court,  in  its  advisory  juris¬ 
diction,  gave  the  opinion  that  the  'Governor-General 

o 

For  a  full  discussion  of  the  important  Constit¬ 
utional  cases  of  Tamizuddin  Khan  v.  Federation  of  Pakistan, 
and  Usif  Patel  v,  the  Crown,  see  I,  Jennings,  Constitution¬ 
al  Problems  in  PakTstan,  London:  Cambridge  University 
Press ,  1'937 , 
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had  the  legal  authority  to  dissolve  the  Constituent  As- 

3 

sembly  under  Section  5  of  the  Indian  Independence  Act,' 
The  Court  further  held  that  the  Governor-General  had  no 
authority  to  frame  a  constitution  by  ordinances  and  that 
the  task  of  framing  a  constitution  had  to  be  performed 
by  a  Constituent  Assembly,  In  accordance  with  the  ad¬ 
vice  of  the  Federal  Court,  the  Governor-General,  by  an 
order  in  1955,  set  up  a  new  Constituent  Assembly  which 
had  all  the  powers  of  the  first  Constituent  Assembly, 

The  second  Constituent  Assembly  ultimately  succeeded  in 
resolving  the  problems  which  had  delayed  the  framing  of 
the  constitution, 

A  federal  form  of  constitution  was  unanimously 
agreed  upon  in  1949  with  the  passing  of  the  "Objectives 
Resolution".  But  serious  conflicts  developed  between 
the  two  wings  of  the  country  on  the  details  of  the  fed¬ 
eral  structure  of  the  constitution.  Before  discussing 
the  problems  of  representation  and  division  of  powers 
which  held  up  the  progress  of  constitution-making  for  a 
period  of  nine  years,  it  seems  desirable  to  go  into 
those  factors  that  embittered  East-West  relations,  there¬ 
by  making  the  solution  of  the  problems  a  complicated 
task. 

The  lack  of  homogeneity  between  East  and  West 

^Ibid, ,  pp,  307-308, 
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Pakistan  was  due  largely  to  the  geographical  division  of 
the  country  and  cultural  differences  which  developed  the 
feeling  of  separations'^  Besides  these  natural  factors, 
other  forces,  discussed  as  below,  were  at  work  which 
played  a  significant  role  in  producing  the  East-West 
conflict.  The  existence  of  tnese  elements  delayed  the 
adoption  of  a  constitution  for  nine  years  after  indep¬ 
endence, 

I ,  Factors  Producing  the  East-West  Controversy 

A,  Watts,  describing  the  dynamic  character  of 
federal  societies,  remarked  that  the  unity  generated  by 
nationalist  movements  in  the  drive  for  freedom  from  alien 
rule  may  be  threatened  with  the  evaporation  of  nationalism 
after  the  achievement  of  independence,^  In  the  case  of 
Pakistan,  the  spirit  of  homogeneity  and  oneness  between 
the  people  of  both  wings,  which  was  the  main  force  behind 
the  independence  movement,  began  to  degenerate  after  the 
death  of  Quaid-i-Azam  Mohammad  Ali  Jinnah, 

Federation  is  a  delicate  balance  between  the 
conflicting  demands  for  union  and  separation.  To  main¬ 
tain  the  equilibrium  between  these  two  conflicting 
forces,  strong  national  leadership  is  needed,  especially 
in  the  early  years  after  the  establishment  of  federa- 

4 

Refer  to  Chapter  I, 

^Watts,  op,  cit,,  p,  103, 
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tion.  The  death  of  Quaid-i -Azam  Mohammad  All  Jinnah 
was  a  severe  blow  to  national  unity.  The  Muslims  of 
pre-partition  India  were  united  in  a  unique  way  under 
his  d3mamic  leadership.  Under  the  banner  of  the  Mus¬ 
lim  League,  they  fought  for  Pakistan  and  did  not  dis¬ 
tinguish  amongst  themselves  as  Bengalis,  Punjabis, 
Sindhis,  and  so  on,  Jinnah' s  wisdom,  sagacity  and 
guidance  was  most  needed  in  the  early  days  of  independ¬ 
ence,  not  only  for  political  and  economic  stability, 
but  for  the  settlement  of  controversial  issues  on  the 
future  constitution  of  Pakistan, 

The  loss  of  honest  and  sincere  leaders  also  af¬ 
fected  the  future  prospects  and  popularity  of  the  Muslim 
League,  The  League,  which  was  a  strong  unifying  force 
in  the  country,  began  to  disintegrate  after  the  death  of 
Liaqat  Ali  Khan,  Group  rivalry  and  fissiparous  tenden¬ 
cies  developed  in  the  League  and  it  became  a  coterie  of 
office  seekers  and  vested  interests,^  The  League  lost 
its  popularity  and  prestige,  so  much  so,  that  it  exper¬ 
ienced  a  crushing  defeat  in  the  East  Pakistan  provincial 
elections  in  1954, 

These  occurences  weakened  the  spirit  of  national 
unity  to  a  considerable  extent.  The  forces  of  diversity 

^Ibid, ,  p,  109. 

^Choudhary,  op,  cit,,  p.  283, 
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became  stronger  and  geographical  and  cultural  differences 
which  had  been  dormant  so  far,  became  active.  These  dif¬ 
ferences  had  an  important  bearing  on  constitution-making 
in  Pakistan,  The  controversies  over  representation  and 
the  division  of  powers  reveal  the  schisms  which  existed, 
B,  One  reason  for  the  mutual  fear  and  distrust 
between  East  and  West  Pakistan  was  the  lack  of  inter¬ 
regional  contact.  Inadequate  communications  prevented 
the  growth  of  mutual  understanding  between  the  people  of 
the  two  wings.  Watts,  emphasising  the  importance  of  in¬ 
ter-regional  communications  in  a  federation,  points  out 
that  national  unity  after  federation  is  affected  by  the 
degree  of  inter- territorial  contact  which  is  made  possi¬ 
ble  by  the  system  of  internal  communication.  Where  com¬ 
munications  have  remained  relatively  inadequate,  regional 

o 

feelings  of  isolation  and  remoteness  gathered  strength. 
The  following  statement  gives  an  insight  into  the  situat¬ 
ion  existing  in  Pakistan, 

Here  in  Dacca  ^the  capital  of  the  East  Wing^  one 
feels  that  Karachi  is  so  far  away,  'We  move  in 
another  world'  a  non-Bengali  journalist  said 
here  the  other  day,  .  ,News  from  West  Pakistan 
in  Dacca  papers  is  scanty,  ,  ,The  teleprinter 
link  between  Karachi  and  Dacca  is  down  most  of 
the  time,  ,  , Press  telegrams  from  West  Pakistan 
take  at  least  four  or  five  hours  to  reach  here 
.  .  .People  here  feel  cut  off 


o 

Watts,  op,  cit,,  pp.  105-106, 

9 

Quoted  in  H,  Feldman,  A  Constitution  for  Pakis¬ 
tan,  London:  Oxford  University  Press,  1955,  p,  14, 
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C,  Resentment  in  East  Pakistan  was  also  a  pro¬ 
duct  of  economic  factor.  At  the  time  of  partition  both 
parts  were  poor  and  underdeveloped,  but  East  Pakistan 
was  economically  more  backward.  For  many  decades  the 
progress  of  this  area,  particularly  of  the  Muslim  pop¬ 
ulation,  was  neglected  because  of  Hindu  domination  in 
the  administration  and  economy. East  Bengal  gave 
solid  support  to  the  Pakistan  movement  because  the 
Bengal  peasants  expected  that  the  establishment  of  Pak¬ 
istan  would  improve  their  situation.  By  providing  them 
an  opportunity  to  form  their  own  government,  they  would 
control  the  economic  development  of  their  province. 

After  independence  the  central  and  provincial 
governments  worked  vigorously  on  the  development  pro¬ 
gramme,  but  the  economic  situation  in  East  Pakistan  did 
not  improve  much.  The  First  Five  Year  Plan  of  Pakistan, 
introduced  in  1956,  demonstrated  the  fact  that  the  rate 
of  development  in  East  Pakistan  had  not  been  as  high  as 
it  had  been  in  West  Pakistan, The  financial  arrange¬ 
ments  made  after  independence  had  weakened  the  East 

12 

Pakistan  economy.  Mr,  Abul  Mansoor  Ahmad,  expressing 
East  Pakistan's  grievances,  said  that 

Callard,  Pakistan:  A  Political  Study, 
London:  George  Allen  L  Unwin,'  1957,  p,  157, 

^^The  First  Five  Year  Plan,  1955-1960,  Karachi: 
Government  o£  Pakistan  Press,  1956,  Vol,  I,  p.  8, 

12 
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East  Bengal  was  never  a  deficit  province  ,  .  , 

At  the  time  of  partition  we  were  a  surplus  pro¬ 
vince  ...  we  had  a  surplus  of  Rs.l  crore  88 
lakhs  in  the  first  and  second  year  «  •  •  The 
sales  tax  was  taken  over  by  the  Centre  in  1949. 
From  that  time  East  Pakistan  has  been  a  deficit 
province  and  the  deficit  is  growing  bigger  and 

bigger. lb 

The  major  source  of  grievance  was  the  distri¬ 
bution  of  available  financial  resources.  East  Bengal  is 
poorer  than  West  Pakistan. As  a  result  of  its  dense 
population  and  vast  land  under  jute  cultivation,  East 
Pakistan  is  a  food  deficit  area.  Bengalis  claimed  that 
the  chronic  poverty  of  their  province  should  be  a  primary 
concern  of  national  policy,  and  that  more  federal  resources 
allocated  to  improve  the  economic  situation  of  the  province. 
They  complained  that  while  the  export  of  jute  (exclusively 
produced  in  East  Pakistan)  provided  a  large  portion  of  the 
country's  foreign  exchange,  the  province  was  not  getting 
its  due  share  of  revenue  from  national  government.  The 
central  government  contended  that  its  first  task  was  to 
raise  national  income  by  spending  federal  resources  wher¬ 
ever  they  would  bring  the  greatest  return,  Mr,  Abul 
Mansoor  Ahmad,  expressing  the  grievances  of  East  Pakistan 
in  the  Constituent  Assembly,  said: 


A.  P,  Debates,  Vol,  I,  No.  52,  Jan,  17,  1956, 

pp.  1847-1848. 

^^During  1954-55,  estimated  per  capita  income  in 
East  Bengal  was  Rs.  5.6  whereas  for  the  same  period,  it  was 
Rs.  12.0  in  Punjab,  Rs*  21.1  in  Sind,  and  Rs*  20,1  in  N.W.F.P, 
Quoted  in  Callard,  op,  cit.,  p,  156, 
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I  will  show,  Sir,  from  statistics  published  by 
our  government  that  the  share  of  East  Pakistan 
to  the  Federal  revenues  from  1947-48  to  1954- 
55  has  been  168  crores  and  14  lakhs.  During 
this  period.  West  Pakistan  contributed  553 
crores  and  53  lakhs  to  the  Federal  revenues. 

These  figures  may  make  our  West  Pakistani 
brothers,  like  Mr,  Gurmani,  boast  and  say: 

"Lookl  East  Pakistan  is  contributing  only 
18  per  cent.  West  Pakistan  contributes  more 
than  treble,"  But,  Sir,  look  at  the  expend¬ 
iture  side.  This  is  the  expenditure.  The 
central  government  has  spent  during  these  nine 
years,  42  crores  and  66  lakhs  in  East  Pakistan 
as  compared  to  790  crores  and  67  lakhs  spent 
in  West  Pakistan,  Therefore,  Sir,  we  have  got 
back  much  less  than  what  we  have  contributed, 

Although  the  authenticity  of  the  figures  placed  by  Mr,  Abul 
Mansoor  Ahmad  was  challenged, however  East  Pakistanis  be¬ 
lieved  that  the  greater  part  of  federal  money  had  been  spent 
in  West  Pakistan,  particularly  on  defense  and  the  federal 
capital,  Karachi,  This  is  evident  from  the  following  fig¬ 
ures  which  show  total  financial  allocations  by  the  centre 
to  the  provinces  for  the  period  1947-1955,^^ 

West  Pakistan  East  Pakistan 

Rs,  (Million)  Rs«  (Million) 


Financial  Assistance 
Capital  Expenditure 
Grants  in  Aid 
Educational  Grants 


10,000 

2,100 

540 

1,530 


Debates,  Vol,  I,  No 


1,260 

620 

180 

240 


51,  Jan,  16,  1956 


A  p 

pp,  1818-18T9T“^ 

^^Ibid, ,  pp,  1820-1822, 

^^DAWN,  (Karachi),  Jan,  9,  1956 
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West  Pakistan  East  Pakistan 

Rs.  (Million)  Ra  (Million) 


Foreign  Aid  Allotted 
Defense  Expenditure 
Foreign  Trade  (Exports) 
Foreign  Trade  (Imports) 


4,650 

4,830 

6,220 


730 


4,940 

2,580 


150 

100 


Totals 


30,600 


10,070 


However,  in  certain  cases  East  Bengal  did  receive  special 
treatment.  Sir  Jeremy  Raisman,  in  his  report  on  the  alloc 
ation  of  revenues  between  the  central  and  provincial  gov¬ 
ernments,  pointed  out  that  East  Bengal  received  a  share  of 
the  jute  export  duty  and  that  Sind  received  nothing  from 
the  proceeds  of  the  cotton  export  duty. 

D.  Another  factor  which  gave  rise  to  Bengali 
resentment  was  inadequate  Bengali  representation  in  the 
central  civil  service.  The  educated  Bengali  resented 
the  fact  that  most  of  the  senior  posts  in  the  civil  ser¬ 
vice  were  in  the  hands  of  West  Pakistanis,  This  was  due 
to  the  fact  that  before  partition  very  few  Muslims  had 
been  recruited  into  the  Indian  Civil  Service,  Most  of  the 
important  posts  in  the  civil  service  were  occupied  by  Hin¬ 
dus,  who  had  left  for  India,  leaving  a  large  number  of  vac 
ancies  in  the  administration.  At  the  time  of  partition, 
there  was  no  Muslim  officer  of  the  rank  of  Secretary,  and 

there  were  only  four  officers  of  the  rank  of  Joint  Secre- 
18 

tary.  The  number  of  Bengali  Muslims  in  the  civil  ser- 


18 

Quoted  in  Sayeed,  op,  cit,,  p,  391 
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vice  was  insignificant.  At  the  time  of  partition,  only 
three  Bengali  Muslims  in  the  Indian  Civil  Service  opted 
for  Pakistan,  As  a  result,  many  West  Pakistanis  were 
brought  into  East  Bengal  to  staff  the  provincial  admin¬ 
istration,  which  created  doubts  and  apprehensions  in  the 
minds  of  the  East  Bengalis.  Professor  Mahmood  Hussain, 
a  member  of  the  Muslim  League  party  and  former  Minister 
for  Education  and  Refugee  Rehabilitation,  pointing  out 
the  inadequate  Bengali  representation  said,  "One  could 
walk  through  the  secretariat  and  not  find  a  single  Ben¬ 
gali  among  the  secretaries  of  the  Minis teries Mr. 

Abul  Mansoor  Ahmad,  commenting  on  the  parity  formula  in 
the  draft  constitution,  presented  the  following  figures 
to  the  Constituent  Assembly  to  show  the  disproportionate 
representation  in  the  central  administration, 

20 

Central  Services: 

West  Pakistan  East  Pakistan 


Secretaries 

19 

— 

Joint  Secretaries 

38 

3 

Deputy  Secretaries 

123 

10 

Under  Secretaries 

510 

38 

The  same  disproportionate  representation  existed 
in  the  Defense  Services,  The  central  government's  policy 
to  recruit  from  the  "martial  races"  (Punjab  and  N.W.F.P, 

^^New  York  Times,  July  18,  1954,  p.  4, 

^^C,  A,  P,  Debates,  Vol,  I,  No,  52,  Jan.  17, 
1956,  pp.  1843- 1844 o 
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have  a  strong  martial  tradition)  aroused  bitterness  in  East 
Bengal,  Bengali  leaders  demanded  the  establishment  of  a 
defense  force  to  be  located  in  their  province.  In  partic¬ 
ular,  they  wanted  the  naval  headquarters  to  be  in  East  Pak¬ 
istan.  This  demand  was  included  in  the  United  Front's  21 
points  programme.  The  following  figures  provide  a  back¬ 
ground  to  the  origin  of  the  feeling  of  resentment. 

Defence  Services 

West  Pakistan  East  Pakistan 


Generals 

1 

Lt,  Generals 

3 

Major  Generals 

20 

mm 

Brigadiers 

34 

1 

Colonels 

49 

— 

Lt,  Colonels 

198 

2 

Majors 

590 

10 

Airforce  Personnel 

640 

60 

Naval  Officers 

593 

7 

East  Pakistan's  grievances,  which  were  the  outcome 
of  unequal  distribution  of  financial  resources  and  dispro¬ 
portionate  representation  in  the  administration  and  defense 
services,  played  a  significant  role  in  the  constitutional 
controversy  over  the  future  federal  structure  of  government. 
The  demand  from  East  Pakistan  for  a  weak  centre  and  maximum 
provincial  autonomy  was  largely  rooted  in  its  economic  dis¬ 
content  and  apprehension  of  the  domination  of  West  Pakistan, 


^^See  Chapter  I,  Footnote  21, 

A,  P,  Debates,  Vol,  I,  No,  52,  Jan,  7, 
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The  contentious  issues  of  language,  representation  and  the 
division  of  powers  reflect  this  feeling  of  distrust  and 
fear, 

II  Language  Issue 

The  linguistic  controversy,  which  was  crystallized 

around  Urdu  and  Bengali,  was  a  major  factor  in  the  East- 

West  conflict,  Pakistan  is  a  multilingual  state.  It  has 

23 

been  said  earlier  that  different  languages  are  spoken 
in  West  Pakistan,  while  East  Pakistan  is  linguistically 
homogeneous,  Urdu  is  not  a  language  of  any  region,  yet 
it  is  regarded  as  the  common  language  of  West  Pakistan, 

It  was  the  principal  language  of  Muslims  in  India  before 
partition  and  as  such,  played  a  significant  role  in  the 
Hindu-Muslim  rivalry.  It  is  understood  over  a  great  part 
of  the  sub-continent,  where  as  Bengali  is  confined  to  a 
single  province.  The  issue  at  stake  was  whether  Pakistan 
should  have  a  single  state  language,  Urdu,  or  two,  i,e,, 

Urdu  and  Bengali, 

The  supporters  of  Bengali  based  their  claim  on 
two  grounds.  One  was  that  Bengali  is  the  language  of 
the  majority.  The  second  was  that  a  bilingual  formula 
would  lead  to  stronger  ties  and  better  understanding  be¬ 
tween  the  two  wings  and  thus  help  to  strengthen  the  bonds 
of  unity.  The  advocates  of  a  single  language  argued  that 

23 
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linguistic  unity  was  the  essential  prerequisite  to  the 
development  of  a  sense  of  unity  and  solidarity  between 
the  people  of  the  two  wings »  In  the  presence  of  so  many 
diverse  factors  (geographical  and  cultural),  the  absence 
of  linguistic  unity  would  tend  to  widen  the  already  ex¬ 
isting  gap  between  the  two  wings.  They  further  asserted 
that  when  Muslims  of  India  declared  themselves  to  be  a 
nation  with  their  distinct  religion,  culture  and  lang¬ 
uage,  they  had  Urdu  in  their  minds  and  not  any  provin¬ 
cial  language. 

At  the  time  of  independence,  an  understanding 

existed  among  the  Muslim  League  leaders  that  Urdu  would 

be  the  national  language  of  Pakistan.  In  1948,  Prime 

Minister  Liaqat  Ali  Khan,  replying  to  Mr,  D.  N.  Dutta's 

(a  Hindu-Bengali  Congress  member)  motion  for  the  use  of 

Bengali  in  the  House  along  with  Urdu,  said: 

Pakistan  is  a  Muslim  State  and  must  have  as  its 
lingua  franca  the  language  of  the  Muslim  nation, 

,  ,  o  (the  mover)  should  realize  that  Pakistan 
has  been  created  because  of  the  demand  of  a  hun¬ 
dred  million  Muslims  in  this  sub-continent  and 
the  language  of  a  hundred  million  Muslims  is 
Urdu.  ,  ,  .  It  is  necessary  for  a  nation  to  have 
one  language  and  that  language  can  only  be  Urdu 
and  no  other  language, 2 4 

Later  in  March  1948,  addressing  a  public  meeting  at  Dacca, 
Quaid-i-Azam  Mohammad  Ali  Jinnah  declared, 

A.  P.  Debates,  Vol.  II,  No.  2,  Feb.  25,  1948, 
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Let  me  tell  you  in  the  clearest  language  that 
there  is  no  truth  that  your  normal  life  is  going 
to  be  touched  or  disturbed  so  far  as  your  Ben- 
g3.1i  language  is  concerned.  But  ultimately  it 
is  for  you,  the  people  of  this  province,  to  de¬ 
cide  what  shall  be  the  language  of  your  province. 
But  let  me  make  it  very  clear  to  you  that  the 
state  language  of  Pakistan  is  going  to  be  Urdu 
and  no  other  language.  Anyone  who  tries  to  mis¬ 
lead  you  is  really  the  enemy  of  Pakistan,  With¬ 
out  one  state  language,  no  nation  can  remain 
tied  up  solidly  together  and  function, 25 

Jinnah's  arguments  in  favour  of  one  state  language 
in  the  interest  of  national  unity  were  subsequently  not  ac¬ 
ceptable  to  East  Bengal,  People  in  East  Pakistan  remained 
dissatisfied  over  the  language  issue.  This  discontent  be¬ 
came  visible  when  the  Interim  Report  (first  draft)  of  the 
proposed  constitution  was  published.  The  Report  stated 
that  Urdu  should  be  the  national  language  of  the  State, 

The  people  of  East  Bengal  vehemently  protested  against  the 
Report,  Students,  parties  and  press  launched  a  campaign  to 
make  Bengali  one  of  the  state  languages  of  Pakistan,  The 
demand  for  granting  Bengali  the  status  of  a  state  language 
was  incorporated  in  the  United  Front's  21  Points  programme. 
This  agitation  in  East  Bengal  compelled  the  Constituent 
Assembly  to  accept  the  demand  of  East  Pakistan,  As  a  re¬ 
sult  the  "Mohammad  Ali  Formula"  (third  draft),  which  was 
adopted  by  the  Constituent  Assembly  in  1954,  recognized 


^^Jamiluddin  Ahmad,  op,  cit,,  Vol,  II,  p,  490, 

^^Basic  Principles  Committee  Report,  Karachi: 
Government  o£  Pakistan  Press,  1950,  Par,  120,  cited  here¬ 
after  as  B,  P,  C,  Report, 
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both  Urdu  and  Bengali  as  official  languages. At  the 
same  time  it  provided  for  the  use  of  English  as  an  "of¬ 
ficial  language  for  twenty  years".  It  expressed  the 
hope  that  "the  state  should  take  all  measures  for  the 
development  and  growth  of  a  common  language.".  Thus 
the  formula,  by  accepting  the  demand  of  East  Bengal,  re¬ 
moved  a  major  source  of  grievances.  The  bilingual  sol¬ 
ution  was  considered  to  be  the  only  solution  given  the 
existing  circumstances. 

Besides  the  language  issue,  the  framers  con¬ 
fronted  three  other  crucial  issues  in  their  course  of 
constitution-making.  They  were:  (1)  the  place  of  Islam 
in  the  new  constitution;  (2)  the  question  of  representa¬ 
tion;  and  (3)  the  nature  of  the  division  of  powers. 

The  solution  of  the  first  problem  was  made  difficult  be¬ 
cause  of  the  divergent  views  held  by  the  two  conflicting 
groups  of  Ulema  (experts  in  religious  teachings)  and 
intellectuals  regarding  the  structure  and  nature  of  an 
Islamic  state.  The  framers  ultimately  succeeded  in  in¬ 
corporating  Islamic  principles  within  a  democratic  frame 
work.  The  subject  matter  of  this  dispute  does  not  fall 
within  the  scope  of  this  study. 


^^B,  P,  C,  Report  (as  adopted),  Karachi:  Govern 
ment  of  Pakistan  Press,  1954,  Par.  276  (1), 

^^Ibid, ,  Par,  276  (6), 
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III  The  Problem  of  Representation 

After  adopting  the  "Objectives  Resolution"  which 
was  regarded  as  an  "important  occasion  in  the  life  of  Pak¬ 
istan,  next  in  importance  only  to  the  achievement  of  inde- 
pendence",  ^  the  Constituent  Assembly  appointed  the  Basic 
Principles  Committee  in  1949,  Its  task  was  to  report  on 
the  main  principles  of  the  future  constitution  of  the 
country o  The  Committee  set  up  three  sub-committees  con¬ 
cerned  with  Federal  and  Provincial  constitutions,  the 
Franchise  and  the  Judiciary,  The  sub -commit tee  on  the  Fed¬ 
eral  and  Provincial  Constitution  was  the  largest  consisting 
of  twenty  members. 

The  first  Constituent  Assembly  had  to  grapple, 
over  a  long  period,  with  the  issue  of  representation. 

East  Bengal,  on  the  basis  of  its  larger  population,  demand¬ 
ed  a  majority  of  seats  in  the  central  legislature,  Punjab, 
which  was  the  largest  single  geographic  unit  and  the  second 
largest  in  population,  feared  that  the  acceptance  of  Ben¬ 
gal's  demand  would  result  in  perpetual  rule  by  one  province 
(Bengal)  over  the  entire  country.  On  the  basis  of  these 
apprehensions,  Punjab  contended  that  the  superiority  in 
population  should  not  be  the  decisive  factor,  but  the  size 
of  the  area,  its  richness  and  its  contribution  to  industry 
and  business  should  also  be  taken  into  consideration.  In 

29 
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such  a  situation  the  task  before  the  Basic  Principles  Com¬ 
mittee  was  not  an  easy  oneo  It  had  to  find  a  method  of 
providing  for  the  representation  of  the  various  provinces 
in  the  legislature  in  such  a  way  that  no  single  unit 
would  be  in  a  position  to  dominate  the  others. 

The  committee  submitted  its  report  in  1950, 

The  Report  closely  resembled  the  Government  of  India  Act, 
1935,  Mr,  Sardar  Shaukat  Hayat  commenting  on  this  resem¬ 
blance  said  that  "so  far  as  this  constitution  is  concerned, 
if  Mr,  Churchill  had  been  the  leader  of  this  House  (which 

God  forbid),  he  would  have  drawn  up  just  such  a  constit- 
„30 

ution. 


In  Part  III  and  Chapter  II  of  the  Report  the 
committee  gave  its  proposals  for  representation.  It  recom¬ 
mended  a  bicameral  legislature  consisting  of:  1)  the 
House  of  Units,  representing  the  legislature  of  the  units; 
and  (2)  the  House  of  People,  elected  by  the  people.  It 
did  not  make  any  suggestions  on  the  composition  and  size 
of  the  House  of  the  People,  as  the  sub-committee  on  Fran¬ 
chise  had  not  completed  its  work  by  that  time.  The  com¬ 
mittee  made  clear  that  "existing  provinces,  including 
Baluchistan,  should  have  equal  representation  in  the  House 
of  Units, It  was  further  laid  down  that  the  "two  Houses 


^^Ibid,,  Vol,  VIII,  Oct,  6,  1950,  p,  181, 

31 

B,  P,  C,  Report,  Karachi:  Government  of  Pakistan 
Press,  1950,  p,  ^9, 
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of  the  federal  legislature  should  have  equal  powers  and, 
in  case  of  dispute  on  any  question,  a  joint  session  of 
both  the  houses  should  be  called  for  taking  decision  there- 

O  O 

on,"  The  power  to  summon  the  joint  session,  which  was 
vested  in  the  Head  of  the  State,  was  to  be  exercised  in 
the  following  cases: 

1)  Conflict  between  the  Houses  of  the  legislature, 

2)  Election  and  removal  of  the  Head  of  the  State, 

3)  Consideration  of  the  Budget  and  other  money  bills, 

4)  Consideration  of  a  motion  of  no-confidence 
against  the  Cabinet, 

The  ministry  was  made  responsible  to  both  the  Houses  of 
33 

legislature.  Under  the  parliamentary  system,  the  cabinet 
is  usually  responsible  to  the  Lower  House  which  represents 
the  people.  By  making  the  ministry  responsible  to  both  the 
Houses,  the  draft  would  have  made  the  working  of  cabinet 
government  difficult. 

The  provision  for  a  bicameral  system  was  based  on 
the  practice  and  tradition  of  other  federal  states,  such 
as  United  States,  Canada,  Australia  and  India,  The  device 
of  the  second  chamber  in  a  federation  is  considered  nece¬ 
ssary  for  giving  representation  to  the  federating  units. 

It  is  designed  to  reflect  the  interest  and  views  of  the 
constituent  units  either  as  regions  or  as  political  ent¬ 
ities,  and  its  powers  are  intended  to  provide  a  means  of 

^^Ibid, ,  po  40, 

^^Ibid,,  p,  39, 
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protecting  those  states  and  their  inhabitants  against  im¬ 
proper  or  injurious  federal  measures, Thus  the  upper 
house  is  a  device  for  bridging  the  gap  between  the  member 
states  and  the  federation. 

The  structure  of  the  upper  house  in  federal  sys¬ 
tems  is  determined  by  two  concerns:  a)  a  fear  on  the 
part  of  smaller  states  of  being  suppressed  by  the  larger 

and  more  populous  states,  and  b)  the  fear  of  the  states  in 

35 

general  of  being  overwhelmed  by  the  central  government. 

The  task  of  removing  both  these  fears  has  been  a  difficult 
one  in  the  formation  of  federal  states.  The  fear  of  dom¬ 
ination  from  larger  states  is  usually  expressed  by  the 
smaller  states,  therefore  they  are  generally  assigned  more 
seats  than  they  could  claim  on  the  basis  of  their  populat- 
ion  alone.  But  the  situation  in  Pakistan  was  unique  in 
the  sense  that  fear  of  domination  was  expressed  not  by  a 
smaller  unit  but  by  the  most  populous  unit  of  East  Pakistan, 
The  first  draft  was  severely  criticised  in  East 
Pakistan  on  three  grounds.  Firstly,  it  did  not  provide 
East  Pakistan  an  overall  majority  in  the  federal  legisla¬ 
ture  on  the  basis  of  its  population.  It  was  felt  that  the 
composition  of  the  new  legislature  would  transform  Bengal's 


Bowie  and  Friedrich,  Studies  in  Federalism, 
Toronto:  Little  Brown,  1954,  p, 

^^Ibid, ,  pp,  7-8, 

^^Ibid, ,  p,  8, 
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numerical  majority  of  the  population  into  a  minority  of 
seats o  The  principle  of  equal  representation  in  the  upper 
house  was  opposed  on  the  ground  that  it  would  bring  East 
Pakistan,  with  more  than  half  of  the  total  population,  in 
line  with  the  other  provinces  (like  Baluchistan),  which 
were  sparsely  populated.  The  third  cause  of  discontent 
with  the  report  was  the  announcement  that  Urdu  would  be 
the  national  language  of  Pakistan  (this  issue  has  been 
discussed  in  the  earlier  part  of  this  chapter).  Expres¬ 
sing  the  discontent  and  apprehensions  of  East  Pakistan, 

Mr,  Nur  Ahmad,  a  Muslim  League  member,  said  in  the  Constit¬ 
uent  Assembly  that  "In  East  Bengal  there  is  a  growing  be¬ 
lief,..!  must  say  that  it  is  a  wrong  impression. .. that 
there  are  principles  in  the  Report  which,  if  adopted, 
will  reduce  the  majority  of  East  Bengal  into  a  minority, 
and  it  will  turn  East  Bengal  into  a  colony  of  Pakistan, 

The  agitation  and  protest  against  the  draft  in  East  Pak¬ 
istan  led  Prime  Minister  Liaqat  Ali  Khan  to  announce  the 
postponement  of  the  deliberations  and  to  invite  suggest¬ 
ions  that  might  be  made  by  the  people  with  regard  to  the 
basic  principles  of  the  constitution. 

On  the  basis  of  the  findings  of  the  sub-committee 
appointed  by  the  Constituent  Assembly  to  examine  the  sug¬ 
gestions,  a  second  draft  was  presented  to  the  Constituent 

^^C,  A,  P.  Debates,  Vol,  VIII,  No,  6,  Nov,  21, 
1950,  p,  18T: 
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Assembly  by  the  new  Prime  Minister,  Khwaja  Nazimuddin,  in 
1952, 


The  second  draft  adopted  the  principle  of  parity 


between  East  and  West  Pakistan  and  made  an  important  con- 

38 

tribution  towards  solving  the  problem  of  representation. 
The  proposed  federal  legislature  was  to  comprise  two 
houses.  The  House  of  Units  was  to  consist  of  one  hundred 
and  twenty  members,  sixty  from  East  and  sixty  from  West 
Pakistan,  to  be  elected  on  the  basis  of  the  principle  of 
proportional  representation.  Sixty  seats  for  West  Pak¬ 
istan  were  distributed  as  follows: 


Punjab  -  27 

Sind  -  8 

N.  W.  F,  P.  -  6 

Tribal  Areas  -  5 

Bhawalpur  -  4 


Baluchistan 
Baluch  States 
Khairpur 
Capital  of 
Federation 


-  2 
-  2 
-  2 

-  4 

W 


The  House  of  People  was  to  consist  of  four  hundred  mem¬ 
bers,  half  from  East  and  half  from  West  Pakistan,  to  be 
elected  directly  by  the  voters.  The  seats  allotted  to 
West  Pakistan'^^  were  divided  as  follows: 


Pun j  ab 

-  90 

Baluchistan 

-  5 

Sind 

-  30 

Baluch  States 

-  5 

N.  W.  F.  P. 

-  25 

Khairpur 

-  4 

Tribal  Areas 

-  17 

Capital  of 

Bhawalpur 

-  13 

Federation 

-11 

Choudhary,  op,  cit.,  p,  110, 
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Report  of  the  B,  P,  C,.  Karachi:  Government  of 
Pakistan  Press,  1952,  p,  11, 
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Ibid. ,  p.  14. 
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The  second  draft  rejected  the  principle  of  equality  of 
powers  in  the  two  houses.  The  House  of  People  was  to  enjoy 
real  authority  in  matters  of  budget,  money  bills  and  mot¬ 
ions  of  confidence.  The  ministry  was  to  be  collectively 
responsible  to  the  House  of  People  only.'^^  Any  conflict 
between  the  two  houses  was  to  be  settled  in  a  Joint  Session 
of  both  houses  by  a  simple  majority  vote. 

Though  it  was  claimed  that  the  second  draft  would 
bring  about  a  constitutional  balance  of  power  as  well  as 
responsibilities  between  the  two  wings  of  Pakistan,  it  did 
not  receive  a  much  better  welcome  than  its  predecessor. 

This  time  the  reaction  was  adverse  in  West  Pakistan,  Ben¬ 
gali  members  continued  to  feel  that  they  had  not  received 
their  due  share,  while  the  belief  in  Punjab  was  that  too 
much  had  been  conceded  to  the  East  wing,  Punjab  demanded 
representation  in  the  Lower  House  on  a  straight  population 
basis  and  in  the  Upper  House  on  the  basis  of  equality  of 
the  federating  units.  It  should  be  borne  in  mind  that  the 
first  draft  containing  such  provisions  was  rejected  by 
East  Pakistan  and  the  framers  had  to  modify  those  proposals 
to  meet  their  demands.  The  opposition  in  Punjab  to  the 
second  draft  compelled  the  Constituent  Assembly  to  once 
again  postpone  its  deliberations  for  an  indefinite  period. 
No  compromise  seemed  possible  in  the  face  of  the  East-West 
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Ibid, ,  p,  10, 
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mutual  distrust  and  difference  of  opinion  on  the  issue  of 
representation.  Mr.  Nurul  Amin  explained  the  gloomy  sit¬ 
uation  in  the  Constituent  Assembly  in  these  words. 

It  is  within  the  knowledge  of  everybody  that 
on  account  of  this  difference  of  opinion  be¬ 
tween  East  Bengal  and  West  Pakistan  in  the 
matter  of  composition  of  the  House,  the  work 
on  constitution-making  was  stopped.  .  .  the 
deadlock.  .  .  is  working  as  a  dead  weight  on 
the  nation.  The  nation  is  going  to  lose  con¬ 
fidence  in  the  leaders,  in  those  who  are  at 
the  helm  of  the  Administration,^^ 

In  1953,  another  attempt  was  made  by  Prime  Min¬ 
ister  Mohammad  Ali  to  resolve  the  constitutional  deadlock. 
He  submitted  a  new  formula  known  as  the  "Mohammad  Ali  For¬ 
mula"  to  settle  the  differences  between  the  leaders  of 
East  and  West  Pakistan.  The  formula  recognized  both  fac¬ 
tors:  population  of  East  Pakistan  and  area  of  West  Paki¬ 
stan.  Since  West  Pakistan  had  a  greater  area,  it  was  given 
a  clear  majority  in  the  House  of  Units,  The  House  of  Units 
was  to  have  50  seats,  to  be  equally  divided  among  the  five 
units  of  East  Bengal,  Punjab,  N,  W,  F,  P,,  Sind  and  Baluch¬ 
istan,  As  East  Pakistan  had  the  majority  of  the  total  pop¬ 
ulation,  it  was  granted  a  majority  of  seats  in  the  Lower 
House,  The  Lower  House  was  to  consist  of  300  members,  of 
whom  165  would  be  elected  from  East  Pakistan  and  the  re- 
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maining  135  from  West  Pakistan, 


A.  P.  Debates,  Vol.  XV,  Oct.  14,  1953,  p.  183. 

/  ^ 

~^Report  of  B,  P,  C,,  (as  adopted  by  the  Constit¬ 
uent  Assembly;,  Karachi:  Government  of  Pakistan  Press,  1955, 
p.  10, 
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The  formula  provided  that,  in  case  of  a  conflict 
between  the  two  houses,  the  matter  was  to  be  decided  in  a 
Joint  Session  of  the  two  houses,  by  a  majority  vote  in¬ 
cluding  at  least  thirty  percent  of  the  members  from  each 
zone.  The  seats  in  both  houses  were  distributed  in  such 
a  way  as  to  ensure  parity  and  interdependence  between  East 
and  West  Pakistan  in  the  Joint  Session.  This  provision 
was  made  to  remove  the  fear  of  domination  from  either  of 
the  two  zones.  Prime  Minister  Mohammad  Ali,  throwing 
light  on  this  provision,  said  that  no  government  could  be 
formed  or  could  continue  in  office  at  the  centre  unless 
it  had  amongst  its  supporters  at  least  thirty  percent  of 
the  members  present  and  voting  from  each  zone.^^ 

The  formula  was  criticised  however,  on  the 
ground  of  its  thirty  percent  clause.  It  was  believed 
that  the  clause  might  hinder  the  smooth  working  of  the 
constitution  and  result  in  complete  constitutional  dead¬ 
lock. 

The  problem  of  representation,  which  had  cre¬ 
ated  a  deadlock  in  the  process  of  constitution-making, 
was  simplified  in  1955,  with  the  unification  of  West  Pak¬ 
istan,  The  One  Unit  Act  of  1955,  passed  by  the  second 
Constituent  Assembly,  merged  nine  units^^  into  a  single 

A.  P.  Debates,  Vol.  XV,  No.  2,  Oct.  7,  1953, 

p.  16, 

^^Punjab,  Sind,  N,W,F,  Provinces,  Baluchistan, 
Baluchistan  States  Union,  Bhawalpur,  Khairpur,  Karachi 
and  the  States  of  the  N.  W,  Frontier, 
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province  of  West  Pakistan^  Prior  to  the  Act,  West  Pakistan 
was  divided  into  three  Governor's  Provinces,  one  Chief  Com¬ 
missioner's  province,  a  number  of  states  which  had  acceded 
to  Pakistan  and  the  tribal  areas.  Geographically,  these 
units  formed  a  homogeneous  block  with  some  linguistic  and 
ethnic  distinctions  but  with  easy  communications  and  no 
natural  barriers.  All  units  formed  part  of  the  Indus  river 
basin,  and  depended  upon  a  single  port  -  Karachi,  Economic 
disparity  existed  among  the  different  units.  Some  were 
rich  and  economically  advanced  while  some  were  too  poor  to 
maintain  adequate  machinery  of  government  and  to  undertake 
large  scale  development  programmes.  The  Baluchistan  states, 
with  a  revenue  of  less  than  Rs« 6,000,000  were  not  able  to 
operate  a  full  scheme  of  provincial  self-government, 
Bhawalpur  and  Khairpur  were  the  rich  units  in  per  capita 
revenue.  In  a  federation,  population,  size  and  wealth  of 
the  component  regions  determine  their  capacity  to  bring 
pressure  on  the  federal  government.  Sharp  disparities  in 
population,  area  and  wealth  of  the  federating  units  often 

result  in  domination  by  more  populated  and  wealthy  area 

A6 

over  smaller  units.  To  remove,  or  at  least  to  reduce 
such  disparity  and  to  achieve  economic  and  administrative 
benefits,  the  component  units  are  often  reorganised  to 
form  more  suitable  groups. Similar  considerations  pre- 
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Watts,  op,  cit,,  p,  147. 

^^Ibid, ,  pp.  145-146, 
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vailed  in  Pakistan  in  merging  the  different  units  of  West 
Pakistan  into  one  single  unito  From  the  point  of  view  of 
administration  and  economy,  the  prevailing  division  of  the 

48 

country  was  considered  highly  unsatisfactory  and  wasteful. 
Prime  Minister  Mohammad  Ali  giving  reasons  for  the  merger, 
said,  "For  the  unity  of  West  Pakistan  there  are  many  rea¬ 
sons,  reasons  of  economic  development,  of  administrative 

49 

convenience,  of  the  benefits  to  the  people,  ,  ,"  It  was 
also  expected  that  the  unification  would  remove  provincial 
rivalry  and  jealousy  and  would  bring  about  national  unity. 
The  massive  population  of  East  Pakistan  would  be  balanced 
by  the  size  and  wealth  of  West  Pakistan,  Prime  Minister 
Mohammad  Ali  contended  that  the  unification  of  West  Pakis¬ 
tan  would  achieve  national  unity  and  curb  the  evils  of  pro¬ 
vincialism,  He  said  that  "In  the  national  sphere  two  units 
will  come  together  on  a  basis  of  equal  partnership  in  the 
Centre, Thus  the  Act  was  designed  to  achieve  adminis¬ 
trative  efficiency,  reduce  the  expenses  and  simplify  the 
federal  structure  of  the  new  constitution  by  placing  the 
two  provinces  on  an  equal  footing. 

However,  the  Act  did  not  get  full  support  from 
all  the  units,  especially  from  Sind  and  N,  W,  F,  P,,  who 

A,  P,  Debates,  Vol,  I,  No,  25,  Sept,  15,  1955, 

pp,  784-818, 

^^Ibid,,  Vol,  I,  No,  38,  Sept,  30,  1955,  p,  1470, 
^^Ibid, ,  Vol,  I,  No,  25,  Sept,  15,  1955,  p,  817, 
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believed  that  unification  would  result  in  the  control  of 
West  Pakistan  by  Punjab,  Mr,  Suhrawardy  pointed  out  that 
"there  is  a  suspicion  in  the  minds  of  the  people  of  the 
minor  Provinces;  that  this  One  Unit  Bill  is  being  enacted 
in  order  that  the  Punjab  .  ,  ,  should  dominate  both  in 
the  Centre  and  in  the  Unit,"^^  When  the  issue  was  dis¬ 
cussed  in  the  first  Constituent  Assembly  before  its  dis¬ 
solution,  the  members  from  Punjab  fully  supported  the 

52 

idea  of  One  Unit,  Khan  Abdul  Ghaffar  Khan  from  N,W,F,P, 
expressing  his  approval  of  the  scheme  in  principle,  empha¬ 
sized  eliciting  public  opinion  before  enforcing  the  scheme,^ 
Pirzada  Abdus  Sat tar,  the  Chief  Minister  of  Sind,  opposing 
the  scheme,  said  that  the  proposal  was  rejected  by  an  over¬ 
whelming  majority  of  the  Muslim  League  Parliamentary  Party 

54 

by  a  vote  of  32  to  2, 

After  the  dissolution  of  the  first  Constituent 
Assembly,  a  conference  of  central  and  provincial  leaders 
was  held  in  Karachi  and  on  November  22,  1954,  Prime  Minis¬ 
ter  Mohammad  Ali,  announced  the  decision  to  introduce  the 
One  Unit  scheme.  One  month  later,  the  Provincial  Assemblies 
of  Punjab,  Sind  and  N,W,F,P,  voted  in  favour  of  the  scheme. 

^\bid,,  Vol,  I,  No,  30,  Sept,  21,  1955,  p,  1033. 

52 

Ibid,,  Vol.  XVI,  No,  27,  Sept.  15,  1954,  pp,  357- 

363. 

^^Ibid, ,  p,  369, 

^^Ibid, ,  p,  372, 
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It  was  alleged  that  the  support  in  Sind  was  secured  by 

dismissing  the  Chief  Minister  Pirzada  in  November,  1954, 

and  appointing  Mr.  Khurho  in  his  place  who  succeeded  in 

55 

securing  the  approval  of  the  members. 

After  securing  the  approval  of  the  Provincial 
Assemblies,  the  central  government  was  in  a  position  to 
proceed.  The  Governor-General's  attempt  to  constitute 
the  new  province  of  West  Pakistan  by  an  emergency  ordin¬ 
ance  was  thwarted  by  the  decision  of  the  Federal  Court 

56 

in  Usif  Patel's  case.  The  One  Unit  bill  was  laid  be¬ 
fore  the  second  Constituent  Assembly  where  a  heated  de¬ 
bate  took  place,  Mr,  Fazlur.  Rahman,  criticising  the  bill, 
said  that  it  would  lead  to  the  division  of  the  country  in¬ 
to  Bengalis  and  non-Bengalis,^^  On  the  other  hand,  it  was 
considered  by  East  Pakistan's  leaders,  as  an  attempt  to 
diminish  the  power  of  Bengal,  Mr,  Abul  Mansoor  Ahmad, 
commenting  on  the  bill,  expressed  that  the  essence  of  the 
bill  was  that  West  Pakistan  would  be  "able  to  talk  to  the 
people  of  Bengal  in  one  voice  so  that  they  may  not  use 
that  position  of  numerical  superiority,"  After  contin¬ 
ued  discussion,  the  second  Constituent  Assembly  passed  the 
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Feldman,  op,  cit,,  p,  84, 

See  Jennings,  op,  cit, 

C,  A,  P,  Debates,  Vol,  I,  Aug,  24,  1955,  p,  274, 
Ibid,,  Vol,  I,  Sept,  30,  1955,  p,  1423, 
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establishment  of  West  Pakistan  One  Unit  Act  in  1955,  How¬ 
ever,  the  opponents  of  the  scheme  continued  to  criticise 
the  Act,  and  succeeded,  in  1957,  in  getting  the  bill  passed 
in  the  West  Pakistan  Assembly  which  recommended  the  dis¬ 
solution  of  the  One  Unit, 

With  the  integration  of  the  various  units  of 
West  Pakistan  into  a  single  province,  the  federation  of 
Pakistan  was  now  left  with  only  two  provinces  to  balance 
with  each  other.  With  only  two  provinces  in  existence, 
which  could  be  well  represented  in  a  single  house,  the 
adoption  of  a  second  chamber  seemed  unnecessary.  So,  the 
fourth  and  final  draft  passed  by  the  second  Constituent 
Assembly  adopted  a  single  chamber  scheme  based  on  the 
principle  of  parity.  The  National  Assembly,  as  provided 
for  in  the  new  constitution,  was  to  consist  of  300  seats, 
equally  divided  between  the  two  provinces  of  East  and 
West  Pakistan,  Thus,  the  East-West  controversy  over  the 
issue  of  representation  was  resolved  by  adopting  the 
principle  of  equal  representation  of  both  wings, 

IV  The  Problem  of  the  Division  of  Powers 

The  third  crucial  issue  in  the  process  of  con¬ 
stitution-making  was  the  distribution  of  powers  between 
the  federal  and  provincial  governments. 

Federalism,  according  to  Wheare,  implies  essent¬ 
ially  a  division  of  authority  between  general  and  regional 
governments,  so  that  each  of  the  governments  in  its  own 
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sphere  is  co-ordinate  with  the  other  and  neither  is  legally 
or  politically  subordinate  to  the  other.  To  what  extent  the 
federal  principle  was  incorporated  in  the  constitution  and 
how  it  worked  is  the  subject  matter  of  the  next  chapter. 

The  present  discussion  is  confined  to  the  settlement  of 
East-West  differences  on  the  nature  of  central  provincial 
relations , 

The  problem  of  securing  agreement  on  the  division 
of  powers  is  not  peculiar  to  Pakistan  and  is  bound  to  arise 
in  any  country  which  opts  for  a  federal  system.  In  the  case 
of  Pakistan,  the  issue  had  been  significant  in  the  course 
of  constitution-making,  because  of  the  geographical  and 
cultural  differences  between  the  people  of  the  two  wings. 

The  questions  of  provincial  autonomy  and  vesting  of  residual 
powers  produced  lengthy  discussions  in  the  Constituent  Assem¬ 
bly  of  Pakistan  and  helped  to  delay  the  drafting  of  the  first 
constitution  for  a  period  of  nine  years.  One  group  (mostly 
West  Pakistanis)  favoured  a  strong  central  government  with 
limited  provincial  autonomy,  while  a  second  group  (mostly 
East  Bengalis)  demanded  provincial  autonomy  and  wanted  to 
limit  the  powers  of  the  centre  to  defense,  foreign  affairs 
and  currency.  The  demand  for  provincial  autonomy  was  made 
by  the  leaders  of  East  Bengal,  especially  by  the  Awami 
League  party  and  by  non-Muslim  minorities  (especially  Hin¬ 
dus,  who  formed  one- fourth  of  the  total  population  of  the 
province).  The  demand  gained  further  impetus  from  a  new 
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political  party,  the  United  Front,  which  secured  an  over¬ 
whelming  victory  in  the  East  Pakistan  provincial  elect¬ 
ions  in  March  1954,  The  United  Front  included  the  demand 
in  its  21  points  manifesto.  The  demand  for  provincial 
autonomy  was  at  odds  with  the  demand  for  a  strong  nation¬ 
al  government,  which  was  supported  by  the  majority  of 
members  in  the  first  Constituent  Assembly,  To  reconcile 
these  conflicting  demands  was  a  difficult  task. 

The  demand  for  provincial  autonomy  was  based  on 
three  factors.  One  was  the  general  feeling  among  East 
Pakistanis  that  they  had  been  ignored  by  the  central  gov¬ 
ernment,  and  they  were  not  getting  a  fair  share  of  revenues 

59 

and  adequate  representation  in  central  administration, 

Mr,  Suhrawardy,  from  East  Bengal,  demanding  adequate  safe¬ 
guards  for  East  Pakistan  said,  "With  a  history  of  the  past 
failures  of  this  Government  in  developing  East  Pakistan  ,  ,  , 
it  became  necessary  to  ensure  through  the  constitution  that 
East  Pakistan  was  given  its  just  rights  and  dues  and  was  not 

left  to  the  mercy  of  those  charged  with  the  apportionment  of 

fi  f) 

the  resources  of  the  country, Secondly,  they  feared  that 
the  strong  centre  would  encroach  upon  their  powers.  The 
working  of  federalism  under  the  interim  constitution  gave 
rise  to  this  fear,  Mr,  Suhrawardy,  pointing  out  central 


See  Section  I  of  this  chapter, 
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interference  in  the  provincial  matters  in  the  past,  wanted 
to  restrict  the  power  of  the  central  government  to  assist¬ 
ing  and  guiding  the  provinces.  He  said  that  "the  Central 
Government  has  never  failed  to  interfere  and  override  pro¬ 
vincial  autonomy  whenever  they  thought  it  necessary  to  do 
so  in  the  interest  of  power  politics  and  to  maintain  its 
political  party  in  power, Thirdly,  it  was  contended 
that,  in  view  of  the  geographical  separation.  East  Pakis¬ 
tan  province  could  be  better  administered  by  the  Legisla¬ 
ture  in  Dacca  rather  than  by  the  Central  Legislature  in 
Karachi. 

The  group  advocating  a  strong  centre  argued  that 
a  strong  centre  was  needed  to  maintain  unity  between  the 
people  of  the  two  wings  who  were  already  divided  by  geo¬ 
graphy  and  ethnic  differences,  Mr,  A,  K,  Brohi,  the 
Central  Law  Minister,  advocating  a  strong  central  govern¬ 
ment,  said  that  if  there  had  been  geographical  contiguity 
between  East  and  West  Pakistan,  then  the  principles  of  de¬ 
centralization  of  powers  might  have  been  the  basis  of  Pak¬ 
istan  Constitution,  But  the  geographical  separation,  the 
linguistic  and  cultural  diversities  required  a  strong 
central  government  to  hold  together  all  diverse  elements 

^^Ibid, ,  p,  3651. 
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Ibid,,  Vol.  XVI,  No.  27,  Sept,  15,  1954,  pp.  357-359. 
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and  to  cope  with  natural  difficulties.  A  strong 
centre  was  considered  necessary  by  the  majority  of  mem¬ 
bers  of  the  first  Constituent  Assembly  to  maintain  nat¬ 
ional  unity.  The  members  held  that  a  strong  centre 
with  the  residual  power  was  the  only  guarantee  of  a 
strong  Pakistan. 

The  first  report  of  the  Basic  Principles  Com¬ 
mittee,  which  granted  more  powers  to  the  central  govern¬ 
ment,  was  criticised  by  the  group  demanding  decentral¬ 
ization,  Mr,  Nurul  Amin,  at  the  meetings  of  the  sub¬ 
committee,  proposed  that  residual  powers  should  be  as¬ 
signed  to  the  provinces.  However,  no  major  change  was 
made  in  the  second  draft  in  the  scheme  of  the  division 
of  powers,  Mr,  Nurul  Amin  from  East  Pakistan,  Mr,  M, 
Daultana  from  Punjab,  and  Khan  Abdul  Qayyum  Khan  from 
N.  W,  F,  P.  dissented  from  the  recommendation  as  to  the 
vesting  of  residual  power  in  the  centre, 

After  prolonged  discussion  the  first  Constit¬ 
uent  Assembly  arrived  at  a  compromise  relating  to  the 
distribution  of  powers  which  was  largely  modelled  after 
the  Government  of  India  Act,  1935,  The  legislative  powers 
were  divided  into  three  lists:  federal,  containing  sixty- 

f\ 

■^See  the  speech  of  Mr.  A,  K,  Brohi  in  Choudhary, 
Documents  and  Speeches  on  the  Constitution  of  Pakistan, 

Dacca :  Green  Book  House,  1967,  p,  164, 

^^Ibid..  p.  102, 
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six  items;  provincial,  containing  forty-eight  and  concur¬ 
rent  with  thirty-eight.  The  residual  powers  were  vested 
in  the  Head  of  the  State  who,  after  consultation  with  the 
provincial  governments,  could  direct  any  government  - 
provincial  or  central  -  to  exercise  any  of  the  powers  not 
mentioned  in  any  of  these  lists.  Mr.  Abdul  Hamid,  from 
East  Bengal,  welcoming  the  provision,  said  that  "all  the 
residuary  powers  do  not  go  to  the  Centre  and  there  is  the 
possibility  that  some  powers  may  go  to  the  Provinces  as 

The  Report  did  not  make  any  recommendations  re¬ 
garding  the  financial  allocations  between  the  centre  and 
the  provinces.  It  said  that  "a  Supplementary  Report  on 
financial  provisions  and  on  such  other  matters  as  may  be 
found  to  be  outstanding  will  be  submitted  to  the  House 
when  decisions  on  these  matters  will  be  reached, Mr, 
Dutta,  criticising  the  draft,  said  the  provinces  would 
not  be  able  to  carry  on  the  day  to  day  administration  be¬ 
cause  they  had  practically  no  power  of  raising  the  r even- 

68 

ue  except  for  Court  fees  and  the  land  revenue,  Mr,  Brohi, 

6  5 

B ,  P,  C ,  Report  (as  adopted  by  the  Constituent 
Assembly),  Karaclii:  Government  of  Pakistan  Press,  1954, 
pp,  73-79, 

66 

C,  A,  P,  Debates,  Vol,  XVI,  No,  28,  Sept,  16, 
1954,  p.  4091 

^^Ibid,,  Vol,  XVI,  No,  27,  Sept,  15,  1954,  p.  378, 
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Ibid, ,  p,  355, 
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the  Central  Law  Minister,  replying  to  Mr,  Dutta's  object¬ 
ion,  contended  that  the  question  of  financial  allocations 
could  be  considered  only  after  determining  the  extent  of 
the  Central  and  Provincial  author ity,^^ 

An  analysis  of  the  distribution  of  powers  shows 
that  the  framers  of  the  third  draft  were  influenced  by 
the  need  for  a  strong  central  government  to  maintain  nat¬ 
ional  unity.  While  the  demand  for  provincial  autonomy 
was  too  strong  to  be  ignored,  a  strong  central  government 
to  combat  the  danger  of  disintegration  was  considered  es¬ 
sential,  The  same  feelings  and  considerations  prevailed 
in  the  second  Constituent  Assembly,  which  prepared  the  fourth 
and  final  draft  that  became  the  basis  of  the  Constitution  of 
1956,  The  draft  submitted  to  the  second  Constituent  Assembly 
in  January,  1956,  provided  for  a  strong  centre.  The  federal 
control  over  the  provinces  was  maintained  oy  the  grant  of 
legislative,  emergency,  financial  and  administrative  powers 
(discussed  in  the  subsequent  chapter)  to  the  centre,  A 
few  important  concessions  were  made  to  the  demand  for  pro¬ 
vincial  autonomy.  More  powers  were  transferred  to  the  prov¬ 
incial  list.  Railways,  industries  and  cultivation,  manu¬ 
facture  and  sale  of  opium,  which  were  central  subjects  under 
the  third  draft,  were  transferred  to  the  provincial  list, 

69 


Ibid, ,  pp,  378-380 
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Residual  powers  were  given  to  the  provinces,  which,  under 
the  former  draft,  were  vested  in  the  Head  of  the  State, 
These  concessions  indicate  the  extent  of  pressure  exerted 
by  the  regionalist  group. 

Thus  the  controversial  issues  which  were  the  pro¬ 
duct  of  different  forces  werd  resolved  after  hard  bargain¬ 
ing,  political  manoeuvring  and  compromises.  Undoubtedly, 
the  East-West  cleavage  had  been  a  major  factor  in  the  de¬ 
lay  of  constitution-making.  However,  certain  other  factors 
were  also  involved  in  the  issues.  Constitution-making  was 
influenced  by  current  politics,  the  fact  that  the  Constit¬ 
uent  Assembly  and  the  Federal  Legislature  were  one  and  the 
same  body  made  the  task  complicated.  Each  group  of  politic 
ians  wanted  to  shape  the  future  state  in  such  a  way  as  to 
suit  its  own  local  and  provincial  interests, Political 
instability  at  the  centre,  dissolution  of  the  first  Con¬ 
stituent  Assembly,  dismissal  of  the  Provincial  Chief  Min¬ 
isters  by  the  Centre,  and  imposition  of  Section  92A  in 
the  provinces  greatly  affected  the  process  of  decision¬ 
making  on  the  contentious  issues.  Decisions  on  major  con¬ 
stitutional  issues  were  usually  arrived  at  the  Muslim 
League  Parliamentary  Party  and  presented  to  the  Assembly, 
Debate  in  the  Assembly  was  feeble  because  of  the  absence 
of  a  strong  opposition  party.  More  contentious  issues 

^^Callard,  op,  cit,,  p,  100, 
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which  involved  East-West  conflict  were  decided  at  the 
meetings  of  central  Ministers  and  provincial  Chief  Min¬ 
isters,  The  following  statement,  made  by  Prime  Minister 
Mohammad  Ali,  while  presenting  the  "Mohammad  Ali  Formula* , 
indicates  the  nature  of  the  decision-making  process: 

The  house  will  be  pleased  to  learn  that  the 
formula  has  been  unanimously  accepted  by  my 
colleagues,  by  the  Chief  Ministers  of  East- 
Bengal,  the  Punjab,  Sind,  the  N,W,F,P,  and 
Bhawalpur,  and  by  all  members  of  the  Muslim 
League  Parliamentary  Party,  This  unanimity 
of  opinion  is  in  itself  a  remarkable  feature. 

In  this  manner  the  issues  were  resolved,  the  final 
draft  was  discussed,  amended  and  adopted  by  the  second  Con¬ 
stituent  Assembly,  which,  after  being  approved  and  signed 
by  the  Governor-General  Ghulam  Mohammad,  came  into  force  on 
March  23,  1956, 

Given  this  background  the  question  arises  -  did 
federalism  work  as  envisaged  by  the  framers  of  the  constit¬ 
ution?  An  attempt  to  answer  this  question  is  made  in  the 
next  chapter. 
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C,  A,  P,  Debates,  Vol,  XV,  No,  2,  Oct,  7,  1953, 
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CHAPTER  V 


FEDERALISM  UNDER  THE  CONSTITUTION  OF  1956 

The  basic  feature  of  the  constitution  of  1956  was 
its  federal  character^  The  preamble  to  the  constitution 
laid  down  that  the  territories  "should  form  a  Federation 
wherein  the  Provinces  would  be  autonomous  with  such  lim¬ 
itation  on  their  powers  and  authority  as  might  be  pre¬ 
scribed."  According  to  Article  I  of  the  constitution 
"Pakistan  shall  be  a  Federal  Republic  to  be  known  as  the 
Islamic  Republic  of  Pakistan."  The  territorial  integrity 
of  the  two  provinces  forming  the  federation  was  substant¬ 
ially  guaranteed  by  the  constitution.  There  was  no  pro¬ 
vision  in  the  constitution  providing  for  the  formation  of 
new  states  and  alteration  of  areas,  boundaries  or  names 
of  existing  states  by  means  of  the  Act  of  Parliament. 

The  provinces  of  East  and  West  Pakistan  could  not  be  an¬ 
nihilated  for  the  purpose  of  making  Pakistan  a  unitary 
state  otherwise  than  by  an  amendment  of  the  constitution, 
which  had  to  be  approved  by  the  two  Provincial  Assemblies. 
Not  only  did  changes  in  the  provincial  boundaries  require 
the  approval  of  the  Provincial  Assemblies,  but  the  provis¬ 
ions  concerning  the  distribution  of  legislative  and  exec- 
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utive  powers  and  the  amendment  of  the  constitution  could 

only  be  altered  with  the  assent  of  the  Provincial  Assem- 
1 

blies.  Thus  the  federal  principle  was  embodied  in  the 
constitution  to  an  extent  that  the  unilateral  right  of 
altering  the  provisions  affecting  the  central-provincial 
relations  was  denied  to  any  single  government.  However, 
the  fact  that  the  National  Assembly  had  the  power  to 
amend  Article  109,  which  vested  the  residual  powers  in 
the  provinces,  without  the  approval  of  the  Provincial 
Assemblies  showed  that  the  federal  principle  was,  to  a 
certain  extent,  limited  in  the  constitution. 

The  federal  structure  under  the  constitution  of 
1956  had  a  close  resemblance  to  the  Government  of  India 
Act,  1935*  It  was  similar  to  the  Government  of  India 
Act  in  the  sense  that  it  retained  the  same  method  of 
dividing  powers.  Under  regional  pressure  for  autonomy, 
the  constitution  granted  certain  powers  to  the  provinces 
which  they  did  not  enjoy  under  the  interim  constitution. 
The  extension  of  the  provincial  list,  the  parity  clause, 

^The  Constitution  of  the  Islamic  Republic  of 
Pakistan,  Karachi:  Government  of  Pakistan,  1956,  See 
Art,  2i6, 

2 

Ibid, ,  Art,  31(1)  Endeavour  shall  be  made  by 
the  State  to  enable  people  from  all  parts  of  Pakistan  to 
participate  in  the  Defence  Services  of  the  country, 

(2)  Steps  shall  be  taken  to  ach¬ 
ieve  parity  in  the  representation  of  East  Pakistan  and 
West  Pakistan  in  all  other  spheres  of  Federal  adminis¬ 
tration. 
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and  the  grant  of  residual  powers  to  the  provinces  were  the 
major  concessions  to  East  Pakistan's  demand  for  provincial 
autonomy o  Apparently,  the  provincial  powers  were  enhanced, 
but  in  reality  the  central  government  still  retained  its 
former  legislative  and  executive  control  by  which  it  might 
and  frequently  did  intervene  in  provincial  affairs, 

I.  Distribution  of  Legislative  Powers 

The  problem  usually  faced  by  the  makers  of  all 
federal  constitutions  is  the  desire,  on  the  one  hand,  to 
provide  a  clear  and  precise  distribution  of  functions  and 
responsibilities  in  order  to  reduce  the  area  of  uncertain¬ 
ty,  and  on  the  other  hand,  the  desire  to  introduce  flex¬ 
ibility  so  as  to  permit  changes  to  suit  the  needs  of 

3 

changing  circumstances.  In  Pakistan,  to  avoid  ambiguity, 
powers  were  specifically  defined,  while  flexibility  was 
to  be  achieved  by  the  constitutional  amendment  and  inter¬ 
pretation. 

Following  the  Government  of  India  Act,  1935, 
powers  were  exhaustively  enumerated  in  three  lists;  fed¬ 
eral,  provincial  and  concurrent  list.  According  to  Art¬ 
icle  105,  Parliament  was  empowered  to  make  laws,  includ¬ 
ing  laws  having  extra  territorial  operation,  for  the 
whole  or  any  part  of  Pakistan;  and  a  provincial  legislat¬ 
ure  would  make  laws  for  the  province  or  any  part  thereof. 


Watts,  op,  cit,,  p,  172, 
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Among  the  thirty  subjects  included  in  the  federal  list 
were  foreign  affairs,  defense,  currency,  citizenship, 
foreign  and  inter-provincial  trade  and  commerce,  insur¬ 
ance  and  corporations,  industries  owned  wholly  or  part¬ 
ially  by  the  federal  government,  posts  and  telegraphs, 
mineral,  oil  and  gas. 

The  concurrent  list  was  the  smallest  and  included 
only  nineteen  items,  such  as  civil  and  criminal  law,  scien¬ 
tific  and  industrial  research,  price  control,  economic  and 
social  planning,  inter-provincial  migration  and  quarantine, 
trade  unions  and  other  matters  of  common  interest.  With 
regard  to  subjects  in  the  concurrent  list,  paramountcy  of 
the  federal  legislation  was  guaranteed  by  Article  110, 
However,  if  the  provincial  law,  with  respect  to  any  of 
the  matters  in  the  concurrent  list,  had  been  reserved 
for  the  consideration  of  the  president  and  had  received 
his  assent,  then  the  provincial  law  would  prevail.  But 
the  effect  of  this  article  lost  its  significance  in  view 
of  the  power  granted  to  the  parliament  to  amend  or  repeal 
the  law  so  made  by  the  provincial  legislature. 

The  provincial  list  was  the  most  comprehensive 

with  ninety-four  items,  Mr,  Chundrigar,  the  Central  Law 

Minister,  replying  to  the  critics  of  the  draft,  said  that 

4 

the  federation  had  become  "more  federal  in  character", 

^See  the  speech  of  Mr.  Chundrigar  in  Choudhary, 
Documents  and  Speeches  on  the  Constitution  of  Pakistan,  Dacca 
Green  Book  House,  1966,  pp,  283-284, 
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implying  that  the  provinces  had  acquired  more  autonomy 
in  the  management  of  their  affair s„  The  list  included, 
among  others,  public  order,  administration  of  justice, 
police,  land,  agriculture,  local  government,  education, 
public  health,  sanitation,  industries  and  corporations 
subject  to  the  federal  list,  factories,  regulations  of 
mines  and  mineral  development  subject  to  the  federal 
and  concurrent  lists,  forests,  electricity  and  other 
subjects  of  local  interests. 

One  reason  for  the  comprehensiveness  of  the  pro¬ 
vincial  list  was  that,  while  nine  federal  tax  sources 
were  grouped  as  one  item,  twenty  provincial  taxes  were 
listed  separately,^  As  pointed  out  by  Watts,  the  large 
number  of  items  on  the  exclusive  provincial  list,  as 
compared  with  the  exclusive  federal  list,  was  deceptive, 
for  in  fact  the  content  of  the  lists  was  only  slightly 
modified.  Many  of  the  federal  subjects,  as  pointed  out 
in  the  Constituent  Assembly,  were  consolidated  under  a 
smaller  number  of  entries,  while  the  provincial  subjects 
were  split  into  a  large  number  of  items, ^  Mr,  A ta-ur- Rahman, 
criticizing  the  arrangement,  said,  "A  number  of  subjects 
have  been  jumbled  together  to  show  the  small  number  of 

^See  Fifth  Schedule  (Article  106)  of  the  Constit¬ 
ution  of  1956,  op,  cit, 

^Watts,  op,  cit,,  p,  189, 

^C,  A,  P,  (Second)  Debates,  Vol,  I,  No,  57  and  58, 
January  26  and  27,  1956,  pp,  2(569^,  2139-2141, 
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subjects 

Although  Railways  were  made  a  provincial  subject, 
it  was  provided  that,  until  Parliament,  by  law,  made  pro¬ 
visions  for  such  transfer.  Railways  would  remain  under 

Federal  Control  and  Parliament  would  have  power  to  legis- 

9 

late  on  that  matter.  Criticising  the  provision  in  the 
Constituent  Assembly,  Mr.  Deldar  Ahmad  said,  "  -  -  -  what¬ 
ever  you  had  provided  in  the  Provincial  List  you  have 
taken  it  away  by  this  clause."^^  Moving  an  amendment 
(which  was  rejected)  to  provide  a  time  limit  of  six 
months  for  such  transfer  he  said  that  the  central  govern¬ 
ment  should  not  be  allowed  to  maintain  railways  under  its 

11 

control  as  long  as  it  liked.  The  members  in  the  National 
Assembly  raised  questions  as  to  the  steps  taken  by  the  gov¬ 
ernment  in  pursuance  to  Article  132  to  transfer  railways 
to  the  provincial  governments.  Replying  to  the  question, 
Mian  Jaffer  Shah,  the  Central  Minister  for  Communication, 

said  that  a  committee  had  been  formed  to  give  effect  to 
12 

Article  132.  But  no  step  was  taken  by  the  government 

^Ibid, ,  p.  2140. 

^Article  132. 

^^C.  A.  P.  Debates,  Vol.  I,  No.  75,  Feb.  25,  1956, 

p.  3313. 

^^Ibid. ,  pp.  3314-15. 

12 

National  Assembly  of  Pakistan  Debates,  Vol.  I, 
No.  2,  Feb.  11,  1957,  p.  80,  cited  hereafter  as  N.  A.  P, 
Debates. 
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during  the  time  of  the  constitution  to  transfer  railways 
from  the  centre  to  the  provinces,  and  so  railways  contin¬ 
ued  to  be  under  central  control  at  the  time  of  the  abro¬ 
gation  of  the  constitution.  Similarly  the  constitution 
made  the  police  function  a  provincial  responsibility. 

In  spite  of  this,  a  central  police,  which  had  been  estab¬ 
lished  in  1948,  continued  its  operations.  Although  pro¬ 
vincial  governments  impressed  the  need  for  the  transfer  of 
those  subjects  provided  in  the  provincial  list  to  the  pro¬ 
vinces,  and  assurances  were  given  by  the  centre  for  such 

13 

transfer,  no  steps  were  taken  to  implement  the  constit¬ 
utional  provisions. 

The  location  of  residual  powers  is  an  important 
aspect  of  the  distribution  of  authority.  However,  the 
significance  of  the  residual  legislative  powers  varies 
according  to  the  detail  and  comprehensiveness  of  the 
lists,  setting  out  the  location  of  functions  and  respon¬ 
sibilities,  Residual  powers  would  be  less  significant 
if  legislative  powers  are  set  out  with  such  thoroughness 

as  to  leave  only  those  matters  (as  residual),  unforeseen 

14 

by  the  framers  of  the  constitution.  Although,  under 
regional  pressure,  the  residual  powers  were  vested  in  the 
provinces, the  powers  were  enumerated  so  exhaustively 


^^Dawn,  (Karachi),  Jan,  25,  1957,  p,  1, 

^Sjatts,  op,  cit,,  p,  174, 
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See  Art,  109, 
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in  the  three  lists  that  hardly  any  subject  remained  which 

could  conceivably  constitute  a  significant  addition  to  the 

-1  ^ 

contents  of  the  residuary  field.  Besides  this,  the  pro¬ 
vision  concerning  the  residuary  powers  could  be  amended 
without  the  previous  consent  of  the  provincial  assemblies. 
The  National  Assembly  could  amend  the  same  by  two- thirds 
majority  of  the  members, 

II  Emergency  Powers 

The  constitution  empowered  the  federal  legislature 
to  make  laws  for  the  provinces  on  provincial  subjects  under 
three  cases.  Firstly,  under  Article  107,  the  federal  leg¬ 
islature  could  legislate  if  the  provincial  legislature,  by 
passing  a  resolution,  had  authorized  the  parliament  to  make 
laws  in  any  matter  enumerated  in  the  provincial  list  or  any 
matter  not  enumerated  in  any  of  the  three  lists.  However, 
an  act  passed  by  the  parliament  in  exercise  of  this  power 
could  be  amended  or  repealed  by  the  provincial  legislature. 
The  second  was  Article  108,  which  empowered  the  federal 
government  to  make  laws  for  implementing  any  treaty, 
agreement  or  convention  or  a  decision  taken  by  an  internat¬ 
ional  body,  even  though  it  might  deal  with  a  matter  enum¬ 
erated  in  the  provincial  list  or  a  matter  not  enumerated  in 
any  of  the  three  lists.  Although  it  was  provided  that  no 
law  under  this  article  should  be  enacted  without  consulting 
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°A,  K,  Brohi,  Fundamental  Law  of  Pakistan,  Lahore 
Malik  Din  Mohammad,  1958,  pp,  60-61, 


1 


.‘j. 


-•j 


D  Js 


•.N 


V.l 


.1  »v 


v/^  . 


L.. 


.'J..  • 


c 


t.  1  c 


c 


■ - 


{ 


r 


} 


C  ' 


4  J 


..O" 


I-.. 


L/ 


^  O 


U:  .: 


,  .:.L  1). 


c 


f 


s  ; 


\ 


O 


k 


t  •  ■• 


C 


.  r- 


/  /: 


114 


the  governor  of  the  province  to  which  such  law  was  to 
apply.  However,  the  governor  was  an  agent  of  the  pres¬ 
ident  for  all  practical  purposes.  The  provision  was 
criticised  in  the  Constituent  Assembly  that  legislation 
under  this  provision  might  be  made  without  the  knowledge 
and  consent  of  the  provincial  government.  Therefore,  it 
was  proposed  to  consult  the  provincial  government  which 
included  both  the  cabinet  and  the  governor.  But  the  mot¬ 
ion  was  rejected  by  the  House, Thirdly,  on  the  pro¬ 
clamation  of  emergency,  under  Section  191,  the  parliament 
was  authorized  to  make  laws  for  a  province  with  respect 
to  any  matters  not  enumerated  in  the  federal  or  concurrent 
lists.  The  Section  empowered  the  president  to  give  dir¬ 
ections  to  a  province  as  to  the  manner  in  which  the  exec¬ 
utive  authority  of  the  province  was  to  be  exercised.  He 
could  assume  himself  or  direct  the  governor  to  assume  on 
his  behalf  the  powers  of  the  provincial  government  except 
the  provincial  legislature  or  judiciary.  Thus,  under 
Section  191,  if  the  president  decided  to  declare  an  emer¬ 
gency,  which  he  was  authorized  to  do  without  the  consent 
of  the  parliament,  if  he  was  satisfied  that  'the  security 
or  economic  life  of  Pakistan'  was  threatened,  any  semblance 
of  provincial  independence  would  disappear.  The  province 
then  could  be  virtually  governed  by  the  president  or  the 
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C,  A,  P,  (Second)  Debates,  Vol,  I,  No,  67,  Feb,  8, 
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governor  on  his  behalf. 

The  power  granted  to  the  central  government  under 
this  Section  was  severely  criticized  in  the  Constituent 
Assembly,  The  critics  wanted  to  define  emergency  in  order 
to  prevent  the  misuse  of  the  Section,  Mr,  Mahmood  Ali 
stated  that 

Proclamation  after  proclamation  had  been  made 
in  Pakistan  without  sufficient  cause  for  the 
same;  we  understand  threat  of  war,  we  under¬ 
stand  external  aggression,  but  we  do  not  under¬ 
stand  what  is  meant  by  internal  disturbance, 

A  movement  against  a  particular  measure  of 
the  government  for  the  time  being  may  be  in¬ 
terpreted  as  internal  disturbance,^^ 

The  Constitution  did  not  lay  down  a  definite  time  limit  for 
the  end  of  emergency.  Sub-clause  6  of  Article  191  provided 
that  a  "proclamation  of  emergency  shall  be  placed  before 
the  National  Assembly  as  soon  as  conditions  make  it  pract¬ 
icable  for  the  president  to  summon  the  Assembly,"  Thus 
the  democratic  process,  not  only  in  the  provinces,  but  even 
at  the  centre  could  be  suspended  for  an  indefinite  period. 
The  president  might  take  advantage  of  the  phrase  "as  soon 
as  it  is  practicable"  and  might  not  summon  the  Assembly  and 
rule  the  country  for  an  indefinite  period  without  the  help 
of  the  National  Assembly,  Such  apprehensions  were  expressed 
in  the  Constituent  Assembly  by  a  group  of  members  and  amend¬ 
ments  were  proposed  to  that  effect  which  were  not  accepted 
by  the  majority.  However,  during  the  brief  period  of  the 
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operation  of  the  constitution  no  such  situation  arose  which 
necessitated  the  use  of  Section  191. 

Although  Section  191  was  not  used,  the  central 
government  intervened  in  provincial  matters  by  means  of 
Section  193,  The  section  empowered  the  president  to  pro¬ 
claim  a  state  of  emergency  in  the  province  if,  on  receipt 
of  a  report  from  the  governor,  he  was  satisfied  that  "the 
government  of  the  province  cannot  be  carried  on  in  accord¬ 
ance  with  the  provisions  of  the  Constitution,"  The  pres¬ 
ident  in  such  case  could  "assume  to  himself  or  direct  the 
governor  of  the  provinces  to  assume  on  behalf  of  the  pres¬ 
ident,  all  or  any  of  the  functions  of  the  Government  of 
the  Province,"  The  section  further  laid  down  that  the  pres¬ 
ident  might  "declare  that  the  powers  of  the  Provincial  Leg¬ 
islature  shall  be  exercisable  by,  or  under  the  authority 
of.  Parliament,"  In  turn,  parliament  might  then  confer  on 
the  president  the  power  of  the  provincial  legislature  to 
make  laws.  Although  this  section  empowered  the  centre  to 
assume  the  powers  of  the  provincial  government,  the  pro¬ 
vincial  government  could  not  be  suspended  for  an  indefin¬ 
ite  period,  A  proclamation  under  Article  193  would  cease 
to  operate  after  two  months  unless  it  was  extended  by  the 
National  Assembly  for  a  total  period  of  six  months. 

This  Section,  when  debated,  was  subject  to  severe 
criticism  by  the  provincialists ,  Mr,  Mahmood  Ali,  from 
East  Pakistan,  said. 


.V  -  I  .*  •»  •  •i/  ^  «•  "i  ^  "i  »  •*•*  i  /  »-  »  ^  1  •«  •  .  •  ««^  1 


,  „ .  i  a  .  .  *  O  -*'  V  :  .  .  V.^  L.  V  •  ^  ^  *  - 


. 


i.iU.  'J.>.  .1-^  -jo-.lv... 


■  ^  •  - 


V. 


.  L.. 


.^,.  ...  O  . i*  •••  *^.\i 


o  O 


. .  '...( ■ 


j 


/ 1 


>> 


j 


L  ; 


J 


«««/ 


-i 


OJ 


v.^ 


■\}  ,  .<JX  A,  ■/  ^  ^ 


>«  . 


■  -j:;..  . 


,  .  i 


.> 


O  .  *  -  »  o 


.1  ^  Lj  O 


ji.  :j 


i 


t  J  .M4 


’  ’  N-»  . 


. J 


w>  ',. .  . !  .  w  li 


O. 


r 


Lj 


fc.i  * » 


.i  i 


»  '• 


i. 


A  i  .  «  V 


■  O 


K  »  *  -J 


/  *s>  C.  ».• 


«• 


•  ^  .  .  «  .  •W 


V 


c 


*  «.( 


.J  :i 


c 


*  ■» 


^  .  . 


C  '* 


117 


We  have  a  bitter  experience  of  Section  92A  in 
Pakistan  in  the  different  provinces  of  Pakis¬ 
tan,  During  the  last  eight  years  of  independ¬ 
ence  we  have  seen  how  this  provision  has  been 
misused  most  undemocratically  and  for  politi¬ 
cal  ends.^" 

It  was  further  stated  that 

a  misuse  may  arise  when  the  province  and  the 
central  government  will  not  be  governed  by  the 
same  political  party.  If  the  central  govern¬ 
ment  is  of  the  opinion  that  the  political  par¬ 
ty  which  is  running  government  in  the  province 
is  to  be  suppressed  not  in  the  interest  of 
good  government;  ,  ,  ,  but  purely  for  politi¬ 
cal  motives,  it  may  bring  about  an  influence 
to  bear  upon  the  president  to  suspend  the  de¬ 
mocratic  process  in  the  province, 20 

Mr,  Abul  Mansoor  Ahmad  from  East  Bengal,  criticizing  the 
emergency  provisions,  said,  "it  is  not  a  federal  constit¬ 
ution  ,  ,  ,  The  emergency  provisions  have  taken  away  all 

21 

the  powers  that  were  ostensibly  given  to  the  provinces," 
The  fears  expressed  by  the  members  were  not 
groundless.  Power  granted  to  the  centre  under  Section 
193  was  not  only  exercised  in  practice,  but  also  misused 
by  the  central  government.  President’s  rule  was  imposed 
on  the  provinces  on  several  occasions.  Section  193  was 
imposed  on  East  Bengal  in  May,  1956,  A  ruling  of  the 
Speaker  of  the  Provincial  Assembly  prevented  the  Sarkar 
ministry  from  presenting  its  budget  before  the  provincial 


^^Ibid,,  Vol,  I,  No.  68,  Feb,  9,  1956,  p.  2797, 
20 

Ibid,,  p,  2795. 

21 


Ibid, ,  Vol.  I,  No.  52,  Jan.  17,  1956,  p,  1855, 
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legislature,  which  created  a  constitutional  crisis.  As 
a  result,  President  Mirza  suspended  the  constitution  of 
East  Pakistan  and  took  over  the  reins  of  the  Provincial 
Government.  Within  less  than  a  week,  parliamentary  gov¬ 
ernment  was  restored  and  Sarkar  Cabinet  was  reinstated. 
This  action  gave  rise  to  criticism  in  certain  sections 
of  the  population  that  the  normal  course  of  inviting  the 
opposition  party  (Awami-League)  to  form  the  Ministry  was 
not  followed.  President's  rule  under  Section  193  was 
again  proclaimed  in  September  1958  in  East  Pakistan, 
when  no  stable  ministry  could  be  formed  after  the  fall 
of  the  Awami-League  (A,  R.  Khan's  ministry)  and  the 
United  Front  (Sarkar  ministry)  within  less  than  a  week. 
Similarly,  emergency  provisions  of  Section  193 
were  imposed  in  West  Pakistan  in  March,  1957,  Many  Re¬ 
publicans  in  the  provincial  legislature  had  deserted 
the  party  on  the  issue  of  One  Unit,  thus  creating  a  pre¬ 
carious  situation  for  Dr,  Khan's  cabinet.  President 
Mirza,  who  patronized  the  Republican  party,  took  this 
action  to  save  the  party  from  being  defeated  in  the 
legislature  on  its  budget.  Instead  of  observing  the 
parliamentary  tradition  of  inviting  the  opposition  Mus¬ 
lim  League  to  form  the  cabinet,  the  parliamentary  gov¬ 
ernment  in  the  province  was  suspended.  The  leader  of  the 
Muslim  League  party,  Sardar  Bahadur  Khan,  described  it  as 
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"cutting  at  the  very  roots  of  democracy" Mr,  Fazlur 
Rahman,  a  prominent  member  of  the  National  Assembly,  called 
it  a  "negation  of  democracy  and  a  fraud  on  the  constitut- 
ion".  Mr,  Ahmad  Jafer,  criticising  the  action  of  the  cen 
tral  government,  said,  "It  is  most  regrettable  that  the  pro 
vincial  autonomy  should  have  been  deemed  to  this  end  within 
a  year  of  the  rule  of  those  who  championed  its  cause  and 
proclaimed  its  place  in  their  21  points  which  they  called 
so  dear  to  themselves."  ^ 

Criticising  the  central  effort  to  keep  the  Repub¬ 
licans  in  power  in  the  Province,  Dawn  commented  in  its  ed¬ 
itorial  : 


If  the  theory  is  accepted  that  the  Central 
Ministry  must  necessarily  be  formed  by  par¬ 
ties  which  are  in  power  in  the  provinces, 
or  vice  versa,  the  working  of  the  Constit¬ 
ution,  which  provides  for  a  central  govern¬ 
ment  and  two  autonomous  provincial  govern¬ 
ments,  will  often  become  impossible.  The 
Centre  will  then  always  be  prompted  to 
protect  itself  by  using  or  misusing  its 
power  to  keep  only  conformist  governments 
in  office  in  both  the  provinces,  and  .  ,  . 
to  keep  out  of  office  the  non -conformist 
group  by  using  rough  and  ready  methods,  or 
by  resorting  to  intrigue  and  seduction  or 
by  even  applying  Section  193  of  the  Constit¬ 
ution.  ^  5 
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1957,  p.  1. 
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January  1, 
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An  attempt  to  dissolve  the  provincial  legislature 
for  political  purposes  was  thwarted  by  the  decision  of  the 
Supreme  Court,  Dr,  Khan,  anticipating  the  defeat  of  his 
government  in  the  provincial  legislature,  advised  the  Gov¬ 
ernor  to  dissolve  the  legislature.  Governor  Gurmani  re¬ 
ferred  the  matter  to  the  President,  who  asked  the  opinion 
of  the  Supreme  Court  whether  a  provincial  governor  was  em¬ 
powered  under  Article  83  or  any  other  provision  to  dissolve 
the  Assembly  of  his  province  functioning  under  Article  225 
of  the  constitution.  The  court  held  that  no  dissolution  of 
the  Assembly  was  possible  until  general  elections  had  been 

1  T  j  26 

held. 

Another  provision  that  enabled  the  centre  to  con¬ 
trol  provincial  governments  was  Section  194,  Under  the 
Section,  the  president,  in  case  of  any  threat  to  the  fin¬ 
ancial  stability  or  credit  of  Pakistan,  could  proclaim  a 
financial  emergency,  after  consultation  with  the  governor 
of  the  province  or  provinces  concerned.  During  the  period 
of  the  financial  emergency,  the  federal  government  could 
direct  a  province  to  observe  such  procedures  as  might  be 
required  for  restoring  financial  stability  and  credit. 

Proclamation  of  Emergency  under  Articles  191,  193 
and  194  could  not  be  challenged  in  a  court  of  law.  The 
validity  of  the  proclamation  could  only  be  challenged  on 
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the  ground  of  the  malafide  exercise  of  power,  which  was 
difficult  to  prove.  The  president  was  the  sole  judge  of 
the  situation  and  it  was  he  who  had  to  decide  whether  or 
not  the  proclamation  would  be  issued.  During  the  period 
of  either  political  or  financial  crisis  the  federal  char¬ 
acter  of  the  constitution  could  be  suspended  and  the  country 
could  be  governed  virtually  as  a  unitary  state, 

III  Financial  Relations  Between  the  Centre  and  the  Province 

The  financial  provisions  in  the  constitution  were, 
to  a  great  extent,  similar  to  those  of  the  adopted  constit¬ 
ution  of  1935,  except  that  estate  and  succession  duties  on 
agricultural  land  and  stamp  duties  were  returned  to  the  pro¬ 
vinces,  All  major  sources  of  income  were  assigned  to  the 
centre.  The  centre  was  given  the  power  to  levy  custom  dut¬ 
ies,  export  duties,  excise  duties,  corporation  taxes  and 
taxes  on  income  other  than  agricultural  income,  estate  and 
succession  duties  in  respect  of  property  other  than  agri¬ 
cultural  land,  taxes  on  sales  and  purchases,  terminal  taxes 
on  goods  or  passengers,  and  taxes  on  mineral  oil  and  nat¬ 
ural  gas. 

The  provinces  had  few  revenue  resources.  The 
principal  sources  of  income  for  the  provinces  were  taxes 
on  agricultural  income  and  the  capital  value  of  agricul¬ 
tural  land,  estate  and  succession  duties  on  agricultural 
land,  property  taxes,  stamp  duty,  excise  on  alcohol  and 
drugs,  electricity  tax,  taxes  on  vehicles,  advertisements. 
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animals,  boats,  professions  and  trades,  luxuries,  capit¬ 
ation  taxes,  tolls,  terminal  taxes  and  taxes  on  goods  and  pas¬ 
sengers  carried  by  road  or  inland  waterways „ 

The  other  sources  of  provincial  revenue  were  grants 
from  the  central  government  and  shared  taxes.  The  provinces 
shared  with  tne  centre  revenues  from  income  tax,  sales  tax, 
export  duty  and  axcise  duties.  One  half  of  the  proceeds  of 
the  income  tax  was  divided  among  East  and  West  Pakistan  in 
the  ratio  of  45:55,  East  Pakistan  retained  half  the  net  pro¬ 
ceeds  of  the  sales  tax  collected  in  its  area.  The  grants-in- 
aid  were  given  annually  at  the  discretion  of  the  central  gov¬ 
ernment,  and  could  not  be  claimed  as  a  right  by  the  prov¬ 
inces,  In  matters  of  borrowing  also  the  provinces  depended 

27 

upon  the  good  will  of  the  federal  government. 

The  limited  financial  resources  of  the  provinces 

made  them  dependent  upon  central  loans.  The  amount  they  received 

from  the  centre  was  insufficient  to  meet  their  expenses. 

Provincial  expenses  were  greater  than  those  of  the  centre 

28 

if  one  excludes  defence  spending.  Since  provincial  rev¬ 
enues  were  adequate  for  them  to  meet  their  commitments, 
they  had  to  borrow  heavily  from  the  centre.  Table  7  in¬ 
dicates  a  steady  increase  in  the  amount  of  money  borrowed 

^^Article  116, 

28 

An  examination  of  Tables  4  and  5  shows  that  fed¬ 
eral  expenditures  (less  defense  services  and  contributions  to 
provinces)  for  1955-1958  was  Rs.  1588,8  million,  whereas  pro¬ 
vincial  expenditure  for  the  same  period  was  Rs,  2648,6  million. 
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by  the  provinces.  Tables  6  and  7  illustrate  that  the 
amount  allocated  to  the  provinces  from  central  revenues 
was  less  than  the  amount  borrowed  by  the  provinces  from 
the  centre.  In  three  years  (i.e.,  1955-1958)  the  pro¬ 
vinces  received  Rs,  733,9  million  from  the  central  govern¬ 
ment  and  borrowed  Rs«,  936,1  million  for  the  same  period. 

The  smaller  financial  allocation  to  the  provinces  appears 
to  be  the  result  of  the  huge  defense  expenditures.  De¬ 
fense  expenditures  consumed  60  per  cent  of  the  total  central 
revenues  as  is  shown  by  Table  4,  The  fear  and  apprehension 
of  external  threat  continued  to  exert  pressure  during  the 
period  1956-1958,  which  compelled  the  centre  to  assign  a 
major  portion  of  its  revenue  to  defense  expenses, 

Wheare  suggests  that  grants  should  not  depend  upon 
the  good  will  of  the  granting  government.  If  the  recip¬ 
ients  are  dependent  then,  the  federal  principle  is  thereby 
modified.  He  considers  a  permanent  group  representing 
both  general  and  regional  goveimments  as  more  suitable  for 
recommending  the  amounts  of  grants.  According  to  Art¬ 
icle  114,  parliament  was  empowered  to  make  grants-in-aid 
to  the  provinces  in  need  of  assistance.  The  Constitution 
provided  for  a  body  called  the  National  Finance  Commission, 
to  make  recommendations  to  the  president  regarding  the 

30 

grants-in-aid  to  the  provinces  and  the  sharing  of  taxes, 

29 

Wheare,  op,  cit,,  pp,  118-119, 


Article  118. 
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The  recommendations  of  the  Commission  were  to  be  implemented 
by  the  President.  The  Commission  was  to  be  formed  by  the 
President  every  five  years.  It  was  to  consist  of  the  cen¬ 
tral  and  provincial  finance  minister  and  such  other  persons 
as  would  be  appointed  by  the  president  after  consultation 

with  the  governors  of  the  provinces.  Despite  criticisms 

31 

by  the  members  in  the  National  Assembly,  for  the  delay 
in  constituting  the  Commission,  it  was  not  appointed  prior 
to  the  abrogation  of  the  constitution, 

IV  Central  Interference  in  Political  Sphere 

Another  instrument  of  central  control  was  the  pro¬ 
vincial  governor.  He  was  to  be  appointed  by  the  president 
and  was  to  hold  office  during  the  pleasure  of  the  President, 
Theoretically  speaking,  the  governor  had  no  real  powers. 

In  the  exercise  of  his  functions,  he  was  to  act  in  accord¬ 
ance  with  the  advice  of  the  cabinet.  Although  he  enjoyed 
the  power  of  choosing  the  chief  minister,  he  was  bound  to 

appoint  one  who,  in  his  opinion,  was  likely  to  command  a 
32 

majority.  Similarly,  he  could  dismiss  the  chief  minist¬ 
er,  not  at  his  own  discretion,  but  only  on  the  failure  of 
the  chief  minister  to  command  the  majority  in  the  provincial 
legislature. 

Despite  the  limiting  provisions  in  the  constitution, 

A,  P,  Debates,  Vol,  II,  No,  11,  April  20,  1957, 

pp.  779-780. 

32 


See  Article  71  (3),  (7) 
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a  governor,  in  practice,  was  an  important  figure  in  the  pro¬ 
vincial  politics.  The  first  two  governors  to  hold  office 
under  the  constitution  were  Mr,  M.  A.  Gurmani  in  West  Pakis¬ 
tan  and  Mr,  A,  K,  Fazlul-Huq  in  East  Pakistan.  Both  gov¬ 
ernors  actively  participated  in  the  provincial  politics  and 
could  not  be  called  impartial  nominal  heads  of  the  pro¬ 
vinces,  Mr,  Gurmani  had  been  a  member  of  the  central  cabinet 
for  a  long  time  and  actively  took  part  in  the  One  Unit  cam¬ 
paign  of  West  Pakistan,  He  played  a  prominent  role  in  the 
formation  of  the  Repulican  party  during  his  governorship. 

As  revealed  later  by  the  Secretary-General  of  the  Republican 
party,  Mir  Abdul  Qayyum,  the  party  was  formed  in  Government 
House,  Karachi,  and  Government  House,  Lahore,  Mr, 
Fazlul-Huq  had  been  a  chief  minister  of  East  Bengal  and, 
even  while  governor,  he  continued  to  be  the  nominal  head 
of  Krishak  Saramik  party. 

Being  appointed  by  the  president  and  holding 
office  during  his  pleasure,  governors  were  liable  to  be  in¬ 
fluenced  by  the  federal  government  particularly  since  they 
were  partisan.  Cases  of  such  central  pressure  and  inter¬ 
ference  in  provincial  politics  were  numerous  under  the 
interim  constitution.  This  practice  continued  later. 
Practically  speaking,  the  governor,  in  order  to  continue 
in  office,  had  to  act  according  to  the  wishes  of  the  cen- 

33 


Dawn,  (Karachi),  March  16,  1957, 
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tral  government.  The  Central  Government  dismissed  the 
East  Pakistan  Provincial  Governor,  Mr,  Fazlul-Huq  in  1958, 
because  he  did  not  prorogue  the  provincial  legislature  to 
save  the  Awami  League  cabinet  from  defeat  whom  the  Central 
Coalition  ministry  dominated  by  the  Awami  League,  wanted 
to  keep  in  power  in  the  Province,  Failing  to  get  the  bud¬ 
get  passed,  the  Awami-League  ministry  advised  the  Governor 
to  prorogue  the  legislature.  The  Governor  refused  on  the 
ground  that  the  ministry  had  lost  the  confidence  of  the 
legislature  therefore  he  was  not  bound  to  act  on  the  ad¬ 
vice  of  the  ministry.  He  dismissed  the  Awami-League  mini¬ 
stry  and  invited  Mr,  Abu  Hussain  Sarkar  (United  Front)  to 
form  a  new  cabinet.  The  Centre  reacted  by  removing  the 
Governor,  Fazlul-Huq,  and  appointing  Mr,  Hamid  Ali  in  his 
place.  The  new  Governor  dismissed  the  Sarkar  ministry 
and  called  upon  the  Awami-League  to  form  a  cabinet.  The 
dismissal  of  the  Sarkar  ministry  by  the  new  Governor  was 
challenged  in  the  Dacca  High  Court  and  the  Court  held 
that  the  governor  could  dismiss  a  Chief  Minister  as  soon 
as  he  was  satisfied  that  the  Chief  Minister  did  not  enjoy 
the  confidence  of  the  legislature.  However,  Central  int¬ 
ervention  could  not  save  the  Awami-League  ministry  from  a 
defeat  in  the  Provincial  legislature.  This  whole  episode 
shows  how  provincial  politics  was  subject  to  central  int¬ 
erference. 

Similarly,  West  Pakistan  politics,  too,  were  not 


132 

free  from  central  pressure.  Governor  Gurmani  was  forced 
to  resign  because  his  activities  were  considered  to  be 
contrary  to  the  interest  of  the  Republican  party,  which 
was  patronized  by  President  Mirza,^^ 

The  central  government  intervened  in  the  provin¬ 
cial  matters,  not  only  through  the  use  and  misuse  of  con¬ 
stitutional  provisions,  but  by  other  ways  and  means  to 
exert  pressure  on  provincial  politics.  After  bringing  its 
own  man  and  party  in  to  power  in  the  provincial  government, 
it  used  every  means  to  keep  them  in  power.  Dr,  Khan,  the 
chosen  man  of  President  Mirza,  was  nominated  as  the  Chief 
Minister  of  West  Pakistan  province  before  that  Province 
came  into  being  by  the  One  Unit  Act  of  1955,  Dr,  Khan  did 
not  belong  to  any  political  party.  The  Muslim  League  Par¬ 
liamentary  party,  which  claimed  a  majority  of  245  members 
in  a  House  of  306,  refused  to  support  him  and  asked  the 
Governor  to  invite  its  leader,  Sardar  Bahadur  Khan,  to 
form  a  cabinet.  The  Governor's  action  in  not  allowing  the 
leader  of  the  majority  party  to  form  the  cabinet  was  re¬ 
garded  as  violating  the  letter  and  spirit  of  the  constit- 
ution  of  Pakistan,  To  keep  himself  in  power.  Dr,  Khan, 
with  the  help  of  President  Mirza,  formed  a  new  party  out 

^ ^London  Times,  September  4,  1957,  p,  9, 

O  tr 

Resolution  of  the  All-Pakistan  Muslim  League 
Working  Committee  quoted  in  Choudhary,  Democracy  in  Pak¬ 
istan,  Dacca:  Green  Book  House,  1963,  p,  121, 
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of  the  dissident  Muslim  League  members.  As  has  been  ex¬ 
plained  earlier,  resort  to  Section  193  in  March,  1957, 
was  an  attempt  by  the  Centre  to  keep  Dr,  Khan  in  power, 

V  Administrative  Relations 

In  administrative  fields,  the  central  control 
over  the  provinces  was  more  visible.  The  federal  gov¬ 
ernment  was  responsible  for  protecting  each  province 
against  "internal  disturbance",  and  to  ensure  "that  the 
government  of  every  province  is  carried  on  in  accordance 
with  the  provisions  of  the  constitution,"'^^  Thus,  on 
the  plea  of  ’internal  disturbance',  the  central  govern¬ 
ment  could  interfere  in  the  provincial  matters.  Crit¬ 
icising  the  provision  in  the  Constituent  Assembly,  Mr, 
Deldar  Ahmad  said  that,  "Even  during  these  few  years 
.  ,  ,  this  has  also  been  proved  sufficiently  that  even 
in  normal  time,  without  any  emergency  at  any  time,  the 
Central  Government,  if  it  so  desires,  can  interfere  with 
the  internal  administration  of  the  Province,"  Further, 
the  government  of  a  province  was  to  ensure  compliance 
with  all  Acts  of  Parliament  and  was  to  use  its  authority 
so  "as  not  to  impede  or  prejudice  the  exercise  of  the 
executive  authority  of  the  federation".  For  the  purpose 
of  obtaining  compliance  with  these  provisions  the  federal 

^^Article  125, 

^^C,  A,  P,  (Second)  Debates,  Vol,  I,  No.  67, 
February  8,  1956,  p,  27l0. 
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government  could  issue  directions  to  the  provincial  gov¬ 
ernment,  The  centre  could  control  provincial  action  by 
issuing  directions  as  to  the  manner  in  which  the  exec¬ 
utive  authority  of  the  province  was  to  be  exercised  "for 
the  purpose  of  preventing  any  grave  menace  to  the  peace 
or  tranquility  or  economic  life  of  Pakistan  or  any  part 
thereof".  Thus  Articles  125  and  126  gave  sweeping  pow¬ 
ers  to  the  centre  to  interfere  in  the  provincial  affairs. 

Another  source  of  central  interference  in  the 
provincial  administration  was  the  Civil  Service,  There 
were  two  central  civil  services:  a  civil  service  of  the 
Federation  and  "All-Pakistan  Services"  both  controlled 
by  the  president.  In  addition,  each  province  had  its  own 
civil  service.  The  "All-Pakistan  Service"  was  the  single 

39 

higher  service  common  to  the  Federation  and  the  Provinces  , 
Parliament  had  the  exclusive  power  to  make  laws  with  respect 
to  the  "All-Pakistan  Services", The  members  of  the  All- 
Pakistan  Services  were  appointed  by  the  president  and  they 
held  office  during  his  pleasure, They  could  be  transferred 
from  one  province  to  the  other  by  the  president  after  con¬ 
sultation  with  the  governor  of  the  province, 

^^Article  126, 

^^Article  183(1), 

'^^Article  181(2). 
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Articles  180  and  182. 
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The  provincial  government  had  a  limited  control 
over  the  C,  S.  P,  officers;  they  could  be  promoted  and 
transferred  within  the  province  by  the  governor  but  could 
only  be  removed  by  the  president.  The  provincial  govern¬ 
ment  could  not  take  disciplinary  action  against  them. 

The  constitution  guaranteed  that  a  member  of  the  All- 
Pakistan  Service  could  not  be  removed  "by  an  authority 
subordinate  to  that  by  which  he  was  appointed". 

The  provision,  when  debated  in  the  Constituent 
Assembly,  was  critisised  by  the  members  demanding  prov¬ 
incial  autonomy.  An  Amendment  was  moved  that  the  C,  S,  P, 
officers  should  be  posted  in  the  provinces  with  the  con¬ 
sent  of  the  provincial  government  and  should  be  recalled 

by  the  federal  government  if  the  provincial  government 

/  0 

so  desired.  Supporting  the  motion  Sheikh  Mujibur  Rehman 

said  that  in  view  of  the  past  experience  of  how  the  C,  S,  P, 

officers  refused  to  carry  out  the  orders  of  the  provincial 

ministers,  provincial  governments  should  be  given  the  power 

to  control  them.  He  said: 

Officers  who  were  under  the  direct  control 
of  the  Central  Government  but  working  in 
that  Province  refused  to  carry  out  or  obey 
the  orders  of  Ministers  or  the  Provincial 
Cabinet  or  the  Provincial  Legislature  be¬ 
cause  they  believed  that  the  Provincial 
Government  had  no  power  to  take  any  action 
against  them  if  they  violated  the  orders 
of  the  Ministers  or  the  Minis try, 43 

^^C.  A,  P,  (Second)  Debates,  Vol,  I,  No,  68, 

Feb,  9,  1956,  p,  2776. 

^^Ibid. .  p.  2776-2778, 
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Mr,  Zaheeruddin  from  East  Pakistan  said  that  the  framers 
by  providing  for  an  All-Pakistan  Services  were  giving  a 
unitary  constitution  using  the  label  of  federation. 
Quoting  instances  from  the  past  he  said  that  the  offic¬ 
ers  appointed  by  the  central  government  not  only  acted 
against  the  interests  of  the  province  but  they  acted  as 
spies  of  the  central  government  because  the  provincial 
government  had  no  power  to  take  action  against  them. 
Therefore,  he  argued  that, 

,  ,  ,  if  these  officers  are  allowed  to  have  a 
free  hand  in  the  provinces,  the  result  will 
be  that  the  working  of  the  provisions  will 
become  impossible.  If  we  were  spied  upon,  it 
will  not  be  possible  to  act  freely.  And  if 
this  clear-cut  division  of  officers  is  not 
made  between  the  officers  of  the  different 
units  and  the  officers  of  the  Centre,  it 
will  be  difficult  to  run  the  Federation, 

However  the  motion  for  giving  disciplinary  power  to  the 
provincial  government  was  defeated  in  the  House  which  in 
dicates  the  domination  of  the  centralist  group. 

The  existence  of  an  All-Pakistan  Service  was  a 
violation  of  the  federal  principle  because  it  made  the 
provincial  administration  subject  to  central  interfer¬ 
ence,  The  principal  civil  servants  at  the  provincial 
capitals  and  those  in  charge  of  the  division  and  dis¬ 
tricts  were  predominantly  members  of  the  Civil  Service 
of  Pakistan,  The  Chief  Secretary  (a  C,  S,  P,  officer) 


44 

3293, 


Ibid,,  Vol,  I,  No,  75,  Feb.  20,  1956,  pp,  3290- 
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was  the  head  of  the  Provincial  Secretariat  and  respon¬ 
sible  for  general  administration  and  proper  functioning 
of  the  Secretariat,  Each  provincial  department  was  un¬ 
der  the  direction  of  a  provincial  minister.  But  the 
minister  depended  largely  on  the  members  of  his  depart¬ 
ment,  With  a  few  exceptions,  every  provincial  depart¬ 
ment  was  headed  at  the  secretary  level  by  an  officer  of 
the  Civil  Service  of  Pakistan,  Twelve  out  of  fifteen 
departments  in  West  Pakistan  were  administered  by 
C,  S,  P,  officers  on  January  1,  1957,'^^  In  such  a  sit¬ 
uation  provincial  civil  servants  had  little  chance  of 
promotion  to  higher  posts.  Pointing  out  the  grievances 
of  the  provincial  civil  service,  DAWN  noted  in  its  edit¬ 
orial,  "the  number  and  nature  of  higher  posts  available 
to  senior  P,  S,  C,  officers  is  unduly  decreasing,"  there 

fore,  "it  is  necessary  to  maintain  a  due  balance  be- 

A-6 

tween  the  central  and  the  provincial  cadres," 

Since  the  provincial  government  had  no  power 
to  dismiss  the  C,  S,  P,  officers,  they  did  not  feel  ob¬ 
ligated  to  carry  out  the  orders  of  the  provincial  gov¬ 
ernment,  Complaints  were  often  made  in  the  Constituent 
Assembly  that  the  C,  S,  P,  defied  the  orders  of  provin- 

F,  Goodnow,  The  Civil  Service  of  Pakistan 
New  Haven:  Yale  University  Press,  1964,  p,  123, 

‘^^DAWN ,  (Karachi),  February  21,  1957,  p,  5, 
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cial  ministers.  The  C,  S,  P,  officer  in  the  province 
was  conscious  that  he  would  be  supported  by  the  central 
government  if  he  stood  firm  on  certain  principles,  even 
to  the  extent  of  defying  his  minister,"^^  Describing  the 
dominance  of  the  C.  S,  P,  officers  in  the  provincial 
administration,  K,  B,  Sayeed  remarked  that  the  federal 
principle  was  almost  completely  set  at  nought  by  the 
centralizing  role  of  the  Civil  Service  of  Pakistan, 

VI  Federation  Under  Regional  Pressure 

While  a  highly  centralized  government  was  at 
work,  demand  for  regional  autonomy  was  getting  stronger 
in  East  Pakistan,  This  demand  was  an  outcome  of  cer¬ 
tain  grievances.  East  Pakistanis  felt  that  they  were 
being  discriminated  against  in  matters  of  finance,  ad¬ 
ministration  and  defence  services, Efforts  were  made 
by  the  centre  to  remove  their  grievances.  Particularly 
after  the  defeat  of  the  Muslim  League  in  East  Pakistan’s 
provincial  election,  attempts  were  made  to  bring  the 
expenditures  of  the  two  provinces  into  line.  The 


'^^See  C,  A,  P,  (Second)  Debates,  Vol,  I,  No,  68 
and  No,  75,  February  9  and  20,  1956,  Particularly  pp, 
2776-2781  and  3290-3295, 

48 

K,  B,  Sayeed,  "The  Political  Role  of  Pakistan's 
Civil  Service,"  Pacific  Affairs,  June,  1958,  p,  140, 
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Ibid, 
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Suhrawardy  and  Noon  governments  at  the  centre  followed  the 
parity  formula  in  matters  of  foreign  exchange  and  trade. 
Disproportionate  representation  in  administration  and  de¬ 
fense  services  was  considerably  reduced.  In  accordance 
with  the  principle  of  parity,  80  per  cent  of  the  vacancies 
in  the  Civil  Service  of  Pakistan  were  filled  on  a  parity 
basis  between  the  two  provinces,  and  20  per  cent  on  merit 
basis.  Similarly,  efforts  were  made  to  increase  the  pro¬ 
portion  of  Bengalis  in  the  armed  forces.  Prime  Minister 
Feroz  Khan  Noon  anaounced  in  the  National  Assembly  that 
despite  physical  differences  between  the  people  of  the  two 
wings,  special  instructions  had  been  issued  to  recruit  as 

many  persons  from  East  Pakistan  as  possible, There  was 

52 

an  increase  in  the  development  loans  to  East  Pakistan 
since  1955,  Similarly  grants-in-aid  to  East  Pakistan  were 
increased  from  Rs,  4,6  million  in  1956-1957  to  11,1  million 
in  1958-1959, 

Despite  these  efforts  economic  disparity  between 
the  two  provinces  remained  because  of  the  greater  popu¬ 
lation  and  inadequate  revenue  resources  of  East  Pakistan, 
While  the  total  revenue  receipt  of  West  Pakistan  in  1956- 
1958  was  Rs,  1223,8  million.  East  Pakistan’s  total  revenue 

^^N,  A,  P,  Debates,  Vol,  V,  No,  1,  December  28, 
1957,  pp,  2-3, 

52 


See  Tables  3  and  7, 
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c  o 

for  the  same  period  was  617,9  million  rupees.  In  view 
of  its  inadequate  revenues.  East  Pakistan  should  have  re¬ 
ceived  more  help  and  grants  from  the  centre,  but  unfort¬ 
unately  it  did  not  get  its  due  share,  Mr,  Ata-ur- Rahman, 
Chief  Minister  of  East  Pakistan,  accusing  the  central 
government  of  preferential  treatment  of  West  Pakistan  to 
the  detriment  of  East  Pakistan,  said  that  up  to  1958- 
1959  East  Pakistan  received  Rs^ 26,52  crores  in  grants, 
while  West  Pakistan  obtained  Rs«  52,58  crores, Sim¬ 
ilar  disparity  to  the  disadvantage  of  East  Pakistan  can 
be  noticed  when  one  looks  at  the  expenditures  of  the  cen¬ 
tral  government.  As  it  appears  in  Tables  1  and  4,  over 
sixty  per  cent  of  expenditures  of  the  central  government 
was  on  defense.  An  analysis  of  the  defense  expenditure 
would  show  that  whereas  RSp 18  crores  had  been  spent  up 
to  1956-1957  in  East  Pakistan,  about  Rs,  480  crores  had 
been  spent  in  West  Pakistan,^^  This  inbalance  was  due 
to  the  fact  that  the  armed  forces  were  located  predomin¬ 
antly  in  West  Pakistan,  In  respect  to  loans  also  the 
Province  was  not  fairly  treated.  Up  to  1957-1958,  while 
West  Pakistan  got  Rs,  94,23  crores  on  development.  East 


^^Quoted  in  K,  B,  Sayeed,  The  Political  System 
of  Pakistan,  Boston:  Houghton  Mifflin  Company,  196/,  p,  112, 

^'^Dawn,  (Karachi),  June  5,  1958,  p,  1, 

^^Ibid, 
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Pakistan  got  Rs*  45,77  crores.  Similarly  disparity  re¬ 
mained  in  civil  and  defence  services.  Despite  the  parity 
formula  being  pursued.  West  Pakistanis  outnumbered  East 
Pakistanis  in  civil  and  defence  services.  Prime  Minister 
Feroz  Khan  Noon  replying  to  the  criticism  with  regard  to 
the  poor  representation  of  East  Pakistanis  in  the  Civil 
Service  of  Pakistan  conceded  that  twenty  per  cent  merit 
quota  was  working  against  East  Pakistan  and  more  West 
Pakistanis  were  recruited  into  the  Civil  Service  of  Pak¬ 
istan  through  the  merit  quota, 

Economic  disparity  created  a  sense  of  dissatis¬ 
faction  and  resentment  in  East  Pakistan  which  was  ultim¬ 
ately  reflected  in  the  demand  for  regional  autonomy. 
Demanding  regional  autonomy,  Bhashani,  Awami-League 
leader,  went  so  far  as  to  declare  that  "a  stage  might 
come  in  the  future  if  the  grievances  of  East  Pakistan 
are  not  redressed,  when  the  people  of  East  Pakistan 
might  feel  inclined  to  say  'Assalam  Alaikum'  (fare- 
well),"  This  statement  aroused  strong  public  reaction 
in  both  wings.  Prime  Minister  Suhrawardy,  whose  party 
had  been  vocal  in  putting  forward  the  demand,  replied 
to  the  regionalist  that  "demand  for  regional  autonomy 
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was  not  based  on  facts  since  98  per  cent  of  it  had  been 
allowed  in  the  constitution,”  These  two  contradictory 
statements  by  the  leaders  of  the  same  party  reflect 
their  difference  of  opinion  over  regional  autonomy  which 
later  resulted  in  the  split  of  the  Awami  League,  Reg¬ 
ional  autonomy  for  East  Pakistan  was  one  of  the  two  major 

issues  -  the  other  was  foreign  policy  -  on  which  Bhashani 

6  0 

broke  away  from  the  Awami  League.  After  leaving  the 
Awami  League,  Bhashani  created  a  new  party,  National 
Awami  Party  (NAP),  Mr,  Abdul  Latif  Biswas,  a  Member  of 
Parliament  from  East  Pakistan,  said,  "no  one  in  East 
Pakistan  ever  thinks  of  dividing  up  Pakistan.  We  are 
Pakistanis  first  and  last.  Only  our  enemies  can  think 
of  destroying  our  unity  and  we  shall  never  allow  their 
designs  to  succeed, President  Mirza  warned  the  reg- 
ionalists  that  the  "Government  would  not  hesitate  to 
use  extreme  measures  to  put  down  all  overt  and  veiled 

6  2 

efforts  to  subvert  the  unity  and  integrity  of  Pakistan," 
Similar  public  and  official  reaction  checking 
the  extremist  regional  forces,  concentrated  mainly  in 
the  Awami  League,  could  be  noticed  when  the  East  Pakistan 

Ahmad,  Govenunent  and  Politics  in  Pakistan. 
Karachi:  Pakistan  Publishing  House,  1^63,  p.  160. 

^ ^DAWN ,  (Karachi),  February  9,  1957,  p.  7. 

^ AWN ,  (Karachi),  March  5,  1957,  p.  1, 
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Provincial  Assembly  in  April,  1957,  passed  a  resolution 
demanding  full  regional  autonomy  in  all  subjects  except 
defence,  foreign  affairs  and  currency.  The  motion  pro¬ 
voked  strong  criticism  in  Karachi,  Although  the  motion 
was  moved  by  his  own  party  (Awami-League) ,  Prime  Minister 
Suhrawardy,  dismissing  it  as  a  "political  stunt"  said 

A  ^ 

that  "if  anyone  forces  it  we  shall  resist  it."  Another 
member  of  the  Awami-League,  A.  R,  Tarkabagesh  said  that 
the  people  of  East  Pakistan  had  absolutely  nothing  to  do 
with  these  'disruptive  forces'  and  they  stood  solidly 

f\lL 

for  the  integrity  and  solidarity  of  Pakistan,  Mr, 
Ata-ur-Rahman,  an  Awami  League  leader  who  had  encouraged 
the  passage  of  the  resolution  in  the  Assembly,  remarked 
that  he  "would  be  no  party  to  any  move  designed  to  weaken 
the  centre",  and  that  he  "would  like  to  have  maximum  reg¬ 
ional  autonomy  without  in  any  way  weakening  the  Central 
Government",  If  one  analyses  the  demand  one  wonders 
how  it  could  be  accomplished.  Without  having  control  over 
finances,  how  would  the  centre  carry  out  its  responsibil¬ 
ities  for  defence?  Besides  this  problem,  defence  itself 
is  a  vast  subject  and  cannot  be  isolated  from  comraunicat- 

^^DAWN,  (Karachi),  April  5,  1957,  p.  1. 

^^Ibid, ,  p.  8. 

^^Quoted  in  R,  D.  Lambert,  "Factors  in  Bengali 
Regionalism  in  Pakistan",  Far  Eastern  Survey,  April,  1959, 
p.  58, 
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ions,  broadcasting,  etc.  The  advocates  of  regional 
autonomy  did  not  lay  down  the  details  as  to  how  their 
scheme  would  be  implemented.  Prime  Minister  Suhrawardy 
conceded  that  East  Pakistani  leaders  themselves  did  not 
know  what  they  meant  by  provincial  autonomy. 

Different  statements  quoted  in  this  context 
show  that  the  forces  of  regionalism  in  East  Pakistan 
were  contained  by  the  need  for  national  unity  which  was 
emphatically  stressed  by  the  leaders  in  their  statements, 
A  powerful  centre  with  the  help  of  the  elements  believing 
in  national  integration,  did  not  permit  the  regional 
forces  to  go  to  the  extreme  of  breaking  up  the  nation. 

In  West  Pakistan  a  strong  centre  checked 
provincialism,  which  was  making  headway  in  the  Anti-One 
Unit  movement.  The  unification  of  West  Pakistan  was 
not  accepted  whole-heartedly  by  a  number  of  political 
leaders,  particularly  those  of  the  smaller  former  pro¬ 
vinces  of  Sind  and  N,  W,  F,  P,,  who  feared  the  domin¬ 
ation  of  Punjab,  The  movement  to  break  the  One  Unit 
scheme  was  started  by  the  ruling  Republican  party  and 
the  newly-formed  National  Awami  Party  (NAP),  This  new 
party  stood  for  undoing  the  unification  of  West  Pakis¬ 
tan,  The  ruling  Republicans,  in  a  bid  to  remain  in 
power,  supported  the  NAP  on  the  One  Unit  issue.  As  a 

66 


DAWN,  (Karachi),  April  5,  1957,  p,  1 
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result  a  resolution  was  moved  by  the  NAP  in  the  West  Pak¬ 
istan  Provincial  Assembly  calling  for  the  restoration  of 
the  former  provinces.  The  Assembly  passed  the  resolution 
with  a  vote  of  170  of  304  members.  The  resolution  stated 
that  "this  Assembly  recommends  the  Government  to  commun¬ 
icate  the  views  of  this  Assembly  to  the  National  Assembly 
that  the  provinces  of  West  Pakistan  be  reconstituted  as 
a  sub-Federation  with  four  or  more  fully  autonomous  pro- 
vinces,"  The  move  was  strongly  opposed  by  the  Centre, 
President  Mirza  ruled  out  the  division  of  West  Pakistan 

province  into  four  or  more  linguistic  units  as  recommend- 

68 

ed  by  the  West  Pakistan  legislature »  Denouncing  the 

resolution,  the  president  warned  that  any  move  aiming 

at  bringing  about  major  changes  in  the  constitution  to 

delay  the  general  election,  would  not  be  tolerated. 

Prime  Minister  Suhrawardy,  criticising  the  resolution, 

said  that  any  dismemberment  of  the  One  Unit  created  in 

1955  would  entail  radical  constitutional  changes  and 

,  69 

would  delay  the  country  s  first  elections.  This  ex¬ 
ample  suggests  that  the  centralizing  forces  prevailed 
over  the  provincial  forces  and  the  Central  disapproval, 
as  well  as  inaction,  prevented  the  Provincial  Government 

^ ^DAWN ,  (Karachi),  September  18,  1957,  p,  1, 

^ AWN ,  (Karachi),  September  24,  1957,  p,  1, 

^^Ibid. 
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from  undoing  the  unification  of  West  Pakistan, 

Besides  a  strong  central  government  which  uni¬ 
fied  the  country  during  the  troubled  years  of  regional 
crisis  in  East  Pakistan,  the  flare  up  of  provincialism 
in  West  Pakistan,  and  East-West  differences,  the  cohes¬ 
ive  forces  that  help  to  maintain  national  unity  were 
the  Indian  threat  and  common  religion. In  time  of 
crisis  when  national  security  was  at  stake,  people  of 
both  wings,  forgetting  their  internal  differences,  stood 
united  like  a  rock,  Indian  action  of  diverting  the  wat¬ 
ers  of  the  Sutlaj  River  through  the  Bhakra  canal  produced 
strong  resentment  in  both  wings.  In  Dawn  of  July  12 
there  appeared  a  joint  statement  of  several  ex-ministers 
of  the  United  Front  ministry  denouncing  Nehru's  action 
in  opening  the  Bhakra  canal.  Mr,  Ata-ur-Rahman,  an 
Awami-League  leader,  condemning  the  Bharati  action,  ap¬ 
pealed:  "Let  our  leaders  of  all  shades  of  opinion  for¬ 

get  their  internal  differences  and  meet  round  the  table 
on  this  vital  national  issue  and  forge  out  a  plan  to  save 
Pakistan  from  imminent  danger Mr.  Hasimuddin  Ahmad, 
a  former  United  Front  minister,  warned  the  Indian  Prime 
Minister,  Mr,  Nehru,  that  "if  our  internal  and  domestic 
differences  in  matters  of  administration  weigh  with  Mr, 

^^Refer  to  Chapter  I. 

^^See  Dawn,  (Karachi),  July  12,  1954,  pp,  4-6, 
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Nehru,  in  taking  this  step,  he  is  thoroughly  mistaken,  . 

Irrespective  of  our  own  differences  and  political  affilia 

tions  the  people  of  Pakistan  shall  stand  united  like  a 

72 

rock  to  vindicate  their  own  rights  and  liberties," 

In  view  of  the  extremists  elements  in  India  who 
still  resent  partition,  it  had  often  been  charged  that 
Indian  agents  and  conspirators  were  working  in  East  Pak¬ 
istan  to  undo  Pakistan  and  dislodge  its  political  inte¬ 
grity,  The  following  statement,  which  appeared  in  an  ed¬ 
itorial  of  the  Morning  News  of  February  4,  1957,  point 
out  the  activities  of  Indian  agents  in  East  Pakistan: 

A  vigorous  campaign  has  been  launched  in 
Bharat  to  undo  Pakistan  and  re-unite  it  with 
Bharat,  according  to  authoritative  reports 
reaching  here  from  Calcutta,  A  political 
party,  Sri  Aurobindo  Sevak  Sangha  which  claims 
that  its  political  programme  is  based  on  the 
"teaching  of  Sri  Aurobindo"  is  fighting  gen¬ 
eral  elections  in  Bharat  with  a  Programme  the 
first  item  of  which  reads:  "Annulment  of  the 
ill-fated  partition  and  reunification  of 
India,"  In  its  election  manifesto,  which  has 
been  widely  distributed  and  even  sent  to  some 
newspapers  in  Pakistan,  the  Party  claims  that 
*  there  is  a  party  even  in  Pakistan  which  is 
working  for  re-unification  and  it  is  growing 
in  strength* ,73 

DAWN,  in  its  editorial,  also  pointed  out  the  presence  of 
subversive  elements  and  Indian  agents  in  the  Awami  League 
who  were  working  to  undermine  the  national  unity  of  Pak- 


^^DAWN,  (Karachi),  July  13,  1954,  p,  8, 
73 


Quoted  in  R„  D,  Lambert,  op,  cit,,  p,  56, 


,  afC'Jr--; -jtrr  /..dX'i'  UiulL  n.i:  ^ ijrt'tjrisH 

.  .':U  m  o  '^lU)  'xo  9vi:Jofjf7R9::iI 

aE-,:>L,.b[i-.^  :'!.o  ylqotv;  oil'J 
'A  r  T'j.'c  iiiri  y.'i  .al.-iLlv  crJ  Mooi 

ii.«:  ;::iii'-i  9^9  -yii)  ::.o  \'£iJ:7  nl 


L,.:!! .j.  .  - . :  9J; J.*: '.oc. 

f  j  j  1  i  j 

.'Hfirf  ; 

j. 

\  *  k  • 

'  ■-■XI. 

V-'  •  ,  *• 

1 

:ti-,dJ  '■  ■  ...C'Vitu  /[£.  v(  I 

::}.;!:i  /iJ:  v;:.o  • 

.?  J.i;  '!  ‘  '•! 


ititu  btili  :irf' i.'rrjj 

V.  ;i:3;o:lF/i.’:c  ■  ji'-. 

fcrm  /u.:i  i*!  cA  txf}  o'J  rrsili'.i 


,':.v  1  vj.‘ 

L  ^ 

1 

dv 

» 

)..jT 

>i  -A  ««  . 

J  j  Li*'  '  ^ 

• 

'  '  'S, 

.'.'fis''!  io 

C- 

m'i  -3(,J  lo 

>•  * 

j!'  'd.h 

:  .1  ■:)  .J; 

J  ^  L<  i  )i 

ii': 

•  »A  1.^! .  .<  ; 

C  .'-  < '  p. 

djjo 

ii 

i  ^ 

.  -H '.'>t  ..gi, 

1^,  if 

..;'n  lUJJ 

n 

c-  i 

r  i  «.f. 

■  1 

'  -»>V  .  ‘  . 

otaii 

o:.i'  ifu;. 

? 

•  i  ►  . 

;■.  . 

-•.t  •  ^/.cJ 

,  :i-' 

rv.  ,:laj‘f^fld 

1. ; 

•» 

r'  f  f.jcj.  e:i'i  d 

j  1 

J'  •  , f> 

i\:.> 

_  . !  ...  ;.>I  i  1 

jt  1 1  *•  t 

:7j;iV£r:i 

(>..  rUiioiitif.  i 

ttc' 

1  '  •  ' 

1  1 

'  1 

-jf 

•  1' :».  '  '■ )  ii ■  j. t:yy 

•:Jj:  ■h  jb 

*.1.  *.  r 

?• 

‘'otit.i;  lo 

!:art  }. 

'JX  A  i'  * 

jiiiihiOiioi'’ 

; 

.  tf. 

*  ^  tfc 

i' ».  1 

i  •?  4  :.,*rr. 

{\L.  nl 

'riitf  .i:  i' 

:xt  J.'i  1‘ii‘tt 

k  V.J  «L 

.( > 

ifjFri 

1 ; 

;  •  1* 

ilrui !' 

,'-■  7  u 

•f 

1 1 

{ J.J'XJ ‘'.ol 

. .  a: 

/'  i  n- 

-  I.  r:^ 

'.i:  ^  ■' 

1 

-  .''J' 

'.i  u(  J::i 

sii  cl 

•V 

•? 

■If'F  :  n 

1 

^  - 

■  '  F'.:i' 

Jff.r'J’J 

I  ;  J;  '  '  :■■ 

1*  *  } 

)* 

r  #  : 

ji.: 

.. .  ^  a 

3 

firnvT-sa 

1 

« 

f 

-  ‘^y, 

1 'v;  fc.'  i. 

'.,  A..>  ',1' 

v'O  ',_'i 

ti  .<  ,  *: 

3i 

' 

, 

^:.i;  .iJ; 

t  ai. 

ij.jVf.ri 

I'O 

i  -iov/ 

'  •  ,  L  4  J 

;jj[ic  ud.il  ill 

\ 

if.'  rsi  -i.'  .i'  j/io  Lt'>':ifixv'  J: ’jfes  k~Jx  fu' 

< 

I  /j  .  A  .  iJ:  'a  .';  jV.l'rysxiVtivr^ 


.  •  k  » < 


ir  L;.c  •;  'j  ia  ft  d  .3  a...  .  •  'tiLr  o:)  j.j'i. .  .a)',/  £>r-dw  orlv/. 


*  t  < 


^  i.i  afc a  jJ:!  '  i'\ /S 


.  ■'.  .  .od.ro  (■  , i •_'■:■■  A t 


,  ^  /ii  i  9ju.fj0 


,ev 


»  « 


148 


is tan.  Prime  Minister  Suhrawardy  warned  the  people 
against  "the  subversives  trying  to  undermine  the  inte¬ 
grity  of  Pakistan  at  the  instance  of  foreign  interests 
Mr,  Hamidul-Huq  Choudhary  of  the  United  Front,  pleading 
for  a  national  approach  to  the  East-West  differences 
said  that  Pakistan's  enemies  were  working  "to  absorb 
East  Pakistan  in  India",  He  said:  "There  are  enemies 
who  want  us  to  cease  to  exist,  ,  , There  are  people  who 

want  us  to  be  subjugated  by  some  other  forces  from  the 

76 

neighboring  countries,"  These  different  statements 
show  the  presence  of  subversive  elements  in  East  Pakis¬ 
tan  who  were  trying  to  disrupt  national  unity.  Linked 
to  this  idea  of  a  common  enemy  was  the  unanimity  of 
views  and  common  consensus  on  the  Kashmir  dispute,  which 
provided  an  added  source  of  strength  to  national  unity, 


^^DAWN,  (Karachi),  April  6,  1957,  p,  3, 

^^Quoted  in  R,  D,  Lambert,  op,  cit,,  p,  58. 

A,  P,  Debates,  Vol,  I,  No,  3,  February  12, 

1957,  p.  UT. 

^^The  statement  made  by  Prime  Minister  Nehru  of 
India  on  March  30,  1956,  that  'all  talk  of  plebiscite  in 
Kashmir  was  completely  beside  the  point'  evoked  widespread 
resentment  in  Pakistan.  Mr.  Suhrawardy,  the  leader  of  the 
Opposition  in  the  National  Assembly,  criticising  the  state 
ment,  said  that  ",  ,  .Normally,  inalienably,  Kashmir  is  a 
part  of  Pakistan,  .  .Kashmir  is  far  more  contiguous  to  Pak 
istan  and  the  people  of  Kashmir  are  more  related  to  the 
people  of  Pakistan  across  the  border.  .  .There  should  be 
a  fair  and  free  plebiscite  in  Kashmir,"  DAWN,  (Karachi), 
April  1,  1956,  p,  1;  see  also  for  similar  statements  made 
by  the  leaders  of  East  and  West  Pakistan  to  condemn  Prime 
Minister  Nehru's  statement,  DAWN,  (Karachi),  March  31, 
April  1  and  2,  1956, 
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Besides  the  Indian  threat,  common  belief  united 
the  culturally,  linguistically  and  geographically  diverse 
people  together  in  moments  of  national  crisis  when  the 
forces  of  separation  were  working  towards  disintegration. 
It  is  significant  that,  in  moments  of  national  crisis, 
Muslims  unite  in  the  name  of  Islam,  forgetting  all  their 
differences.  As  described  earlier,  Islam  had  been  a  pre¬ 
dominant  force  in  bringing  the  Muslims  of  India  together 
into  a  single  nation.  The  Muslim  League,  in  the  movement 
for  Pakistan,  appealed  for  unity  and  support  in  the  name 
of  Islamic  solidarity.  After  independence,  also,  Islam 
continued  to  be  a  unifying  force  between  the  people  of 
the  two  wings.  When  faced  with  an  external  threat  from 

India  or  separatist  tendencies  from  East  Pakistan,  Islam 

7  8 

provided  an  admirable  symbol  for  national  solidarity. 
Thus,  in  circumstances  when  forces  of  separation  seemed 
to  herald  a  possible  breakup  of  the  state,  common  relig¬ 
ion  and  the  Indian  threat  proved  to  be  the  unifying 
forces.  However,  between  these  two  integrating  forces, 
fear  of  India  had  been  greater  because  India  still  re¬ 
sents  the  creation  of  Pakistan  and  she  is  superior  in 
manpower,  material  and  military  strength,  India  regards 
Pakistan  as  a  challenge  to  the  ideal  of  a  united  India 
which  the  Congress  leaders  continue  to  cherish  and  fos- 

B,  Sayeed,  op,  cit,,  pp,  182-183, 
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79 

tero  Commenting  on  India’s  attitude  to  Pakistan, 

Harrison  remarks  that  "Most  Hindus  would  be  satisfied 
with  an  acquiescent  Pakistan  within  an  Indian  sphere 
of  influence,  some  hope  for  a  confederation,  and  a 
vocal  few  would  welcome  an  excuse  to  annul  Partition 

1  ^  n80 

by  force, 

A  highly  centralized  government  prevented  the 
separatist  tendencies  from  disrupting  national  inte¬ 
gration.  Although  it  is  hard  to  maintain  that  one  was 
the  cause  of  the  other,  that  a  highly  centralized  gov¬ 
ernment  gave  rise  to  separatist  tendencies,  or  forces 
of  separation  made  the  centre  strong  to  maintain  nat¬ 
ional  solidarity,  it  may  be  contended  that  regionalism 
in  East  Pakistan  was  largely  a  product  of  economic  dis¬ 
content  and  as  such  it  needed  effective  economic  steps 
to  remove  the  existing  economic  disparity  between  the 
two  wings.  These  regional  pressures,  which  were  in  full 
swing  during  1956-58,  might  have  compelled  the  centre, 
in  coming  years,  to  take  necessary  and  prompt  measures 
to  remove  the  economic  grievances,  had  the  government 
been  allowed  to  carry  on  its  responsibilities  under  the 
constitution.  Unfortunately,  the  constitution  which 
went  into  effect  on  March  23,  1956,  was  abrogated  on 

79 

G,  W,  Choudhary,  Pakistan' s  Relations  with  India, 
New  York:  Frederick  A,  Praeger,  Publishers,  1968,  p.  89, 
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October  7,  1958  when  the  military  took  over  the  adminis¬ 
tration  of  the  country.  Two  and  a  half  years  is  too 
short  a  period  to  assess  and  evaluate  conclusively,  the 
federal  aspects  of  the  constitution.  However,  in  the 
light  of  our  previous  analysis  of  legislative,  financial 
and  administrative  relations  between  the  centre  and  pro¬ 
vinces,  it  may  be  said  that  a  highly  centralized  govern¬ 
ment  was  at  work  during  these  two  and  a  half  years.  The 
provinces  were  subordinate  to,  rather  than  co-ordinate 
with,  the  central  government.  The  inclusion  of  the  con¬ 
current  list  in  the  constitution  might  give  one  an  im¬ 
pression  at  first  sight  that  co-operative  federalism 
might  emerge.  But  looking  at  the  constitutional  grant 
and  political  exercise  of  powers  by  the  centre,  one  can 
only  assert  that  the  provinces  were  dependent  upon  the 
centre  in  legislative,  financial  and  administrative 
spheres ,  This  subordination  of  the  provinces  to  the 
centre  would  characterise  the  government  as  'quasi- 
f ederal ' , 
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SUlylMARY  OF  THE  THESIS  AND  CONCLUDING  REMARKS 


The  Federal  system  requires  for  its  successful 
operation  adequate  financial  resources  and  skilled 
administrators,^  Pakistan  lacked  both  money  and  skilled 
man  power.  Its  financial  resources  were  inadequate  to 
meet  the  immediate  problems  of  security  and  mass  migrat¬ 
ion,  Another  serious  handicap  Pakistan  suffered  was  the 
lack  of  civil  service  personnel  to  run  the  administrat¬ 
ion,  Despite  these  difficulties,  federalism  was  adopted 
because  of  the  predominance  of  historical,  geographical, 
cultural  and  linguistic  factors.  In  a  society  where  de¬ 
sire  for  unity,  fostered  by  common  religion,  a  fear  of 
common  enemy  and  economic  progress  necessitated  the  peo¬ 
ple  to  be  organised  under  one  general  government;  geo¬ 
graphical,  cultural  and  linguistic  differences  produced 
the  desire  for  regional  autonomy.  These  conflicting 
desires  for  union  and  separation  determined  the  choice 
of  federalism. 

Federalism  is  a  delicate  balance  between  the 
conflicting  forces  of  unity  and  diversity,  which  rarely 
remains  constant,  particularly  in  a  society  undergoing 

^Wheare,  op,  cit,,  p,  51, 
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2 

rapid  political  and  economic  development.  In  Pakistan, 
too,  as  has  been  explained  earlier,  the  conflicting  fac¬ 
tors,  in  varying  degrees,  continued  to  exert  pressure  on 
the  working  of  the  system.  During  the  initial  years  of 
struggle  for  survival,  national  unity,  which  was  most 
needed  for  political  and  economic  stability,  suffered  a 
setback  due  to  the  loss  of  the  dynamic  personalities  of 
Quaid-i-Azam  Mohammad  Ali  Jinnah  and  Liaqat  Ali  Khan, 
and  the  disintegration  of  the  Muslim  League.  Provinc¬ 
ialism  made  its  headway.  Geographical,  cultural  and 
linguistic  differences  became  dominant.  Their  domin¬ 
ance  was  apparent  in  the  constitutional  controversies 

over  the  problems  of  language,  representation  and  division 
3 

of  powers.  The  recognition  of  the  Bengali  language  as 
one  of  the  two  official  languages,  vesting  of  residual 
powers  in  the  provinces,  a  comprehensive  provincial  list 
including  Railways  and  Industry  in  the  constitution  of 
1956  show  the  influence  of  regional  forces.  One  can  see 
similar  regional  pressures  during  the  period  1956-58, 
when  a  movement  for  provincial  autonomy  gained  momentum 
in  East  Pakistan  and  the  Anti-One  Unit  campaign  was 
launched  in  West  Pakistan,  Although  regional  forces 
were  strong  enough  to  obtain  concessions  from  the  centre, 

^Watts,  op,  cit,,  p,  103, 

^See  Chapter  IV, 
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they  were  not  strong  enough  to  overthrow  or  disturb  the 
federal  principles  which  had  been  established „  As  des¬ 
cribed  earlier,  central  intervention  prevented  the  forces 
of  diversity  from  becoming  sufficiently  strong  to  break¬ 
up  the  nation. 

The  unifying  role  of  the  C,  S,  P.  in  maintaining 
national  unity  cannot  be  overlooked.  Pointing  out  the 
stabilizing  role  of  the  Civil  Service,  B,  Geoff ery  remarked 
"I  often  wonder  which  was  more  true;  that  the  idea  of  an 
all-Pakistan  service  such  as  the  C,  S,  P,  helps  to  unite 
Pakistan,  or  the  idea  of  Pakistan  helps  to  unite  the 
service,"'^  The  sense  of  military  insecurity  and  Islamic 
solidarity  continued,  during  the  period  of  national  crisis, 
to  provide  an  additional  stimulus  for  national  unity.  Fear 
of  Indian  domination  and  the  fervour  of  Islam  proved  too 
strong  to  be  overpowered  by  the  forces  of  diversity.  In 
the  presence  of  geographical,  cultural  and  linguistic  dif¬ 
ferences;  unity  of  religion,  Islam  and  the  unity  of  a  fear 
of  political  and  economic  domination  by  India  coupled  with 
a  powerful  central  government  united  the  diverse  elements 
into  one  nation. 

Federalism  requires  a  distribution  of  authority 
between  one  general  and  several  regional  governments.  In 
the  classical  model,  powers  are  so  divided  and  the  sphere 

^B,  Geoff ery,  "The  Pakistan  Civil  Service, 

The  Listener,  Sept,  19,  1957,  p,  420, 
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of  each  government  so  specified  by  the  constitution  as 
to  ensure  that  neither  level  of  government  is  subordin¬ 
ate  to  the  other.  If  the  general  government  is  depend¬ 
ent  upon  the  regional,  then  the  government  would  be  a 
confederation.  On  the  other  hand,  subordination  of 
regional  government  to  the  general  government  would  be  a 
violation  of,  or  departure  from,  the  federal  principle. 
Despite  the  differences  between  the  advocates  of  'dual* 
and  'co-operative'  federalism  on  the  nature  of  the  relat¬ 
ions  between  the  central  and  regional  governments,  there 
is  a  general  consensus  between  the  two  that  neither  gov¬ 
ernment  should  be  subordinate  to  the  other, ^  The  mainten¬ 
ance  of  co-ordinate  status  of  both  levels  of  government 
depends  upon  three  conditions.  The  first  is  that  each 
government  should  possess  adequate  control  of  its  finan¬ 
cial  resources  to  carry  out  its  constitutional  obligat- 
ions.  The  second  is  that  neither  should  have  a  power  to 
interfere  in,  or  determine  the  decisions  of,  the  other. 

Each  can  influence  or  bargain  with,  and  persuade  the  other. 
Thirdly,  neither  government  should  have  a  unilateral  right 

o 

to  alter  or  amend  the  constitutional  division  of  powers, 

^Refer  to  Chapter  I, 

^Wheare,  op,  cit,.  Chapter  VI. 

^Vile,  op,  cit,,  p,  199, 
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Wheare,  op,  cit,,  p,  55, 
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The  preceding  analysis  of  central-provincial  relations 
shows  that  the  federal  principle  was  only  partially  in¬ 
corporated  in  the  constitution.  Financial  dependence 
of  the  provinces  on  the  centre  and  central  interference 
in  provincial  matters  violated  the  federal  principle. 

This  study  suggests  that  a  highly  centralized  government 
was  at  work  during  the  period  1947-1958,  The  question 
is  how  much  centralization  was  the  result  of  the  constit¬ 
utional  grant  of  powers  and  how  much  was  due  to  the  pol¬ 
itical  exercise  of  powers  by  the  centre, 

Wheare  points  out  that  there  is  a  general  tend¬ 
ency  in  all  federations  (Western)  to  increase  the  power 

and  strength  of  the  central  government,  due  to  war  and  ec- 

9 

onomic  depression,  M,  Belloff  considers  the  extension 
of  state  activities,  particularly  in  the  social  welfare 
field,  responsible  for  the  centralizing  tendency  in  the 
new  federations,^^  In  Pakistan,  growing  centralization 
had  been  the  result  of  various  factors:  history,  pre¬ 
vailing  circumstances  in  the  initial  years,  constitution¬ 
al  grant  and  exercise  of  power  by  the  centre, 

Pakistan  inherited  a  strong  central  government 
which  was  powerful  enough  to  interfere  in  the  provincial 
matters.  The  Government  of  India  Act,  1935,  which  became 

^Wheare,  op,  cit,,  pp,  238-239, 

Belloff,  op,  cit,,  p,  127, 
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the  interim  constitution  of  Pakistan  had  provided  for  a 
strong  centre  which  could  control  the  provinces  in  leg¬ 
islative,  financial  and  administrative  spheres. 

The  powers  of  the  central  government  were  not 
only  retained  but  increased  in  later  years,  because  the 
existing  circumstances  necessitated  a  powerful  centre, 
Pakistan,  in  its  early  years  of  struggle  for  survival, 
confronted  with  serious  problems  of  security  and  defence 
against  India,  mass  migration  of  600,000  Muslims,  shat¬ 
tered  economy,  and  disorganized  administration  was  des¬ 
perately  in  need  of  a  strong  central  government  which 
could  take  unified  and  concerted  action  to  cope  with  the 
situation.  The  prevailing  circumstances  thus  contributed 
to  the  increase  of  central  power. 

The  growth  of  the  centre  in  importance  was  also 
the  result  of  the  acquisition  of  new  fields  of  jurisdict¬ 
ion  through  adaptations  and  amendments  to  the  Interim 
Constitution,  Financial  difficulties  of  the  centre  in 
the  initial  years  caused  by  the  mass  migration  and  ad¬ 
ditional  defence  expenditure  made  it  necessary  to  modify 
the  Government  of  India  Act,  1935,  The  transfer  of  pro¬ 
vincial  sources  of  revenues  such  as  the  sales  tax  and 
succession  duties  to  the  central  legislative  list  and 
the  suspension  of  shared  income  tax  revenues  with  the 
provinces  show  the  increase  of  central  power  in  financial 
sphere. 
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Mass  migration  and  the  provincial  reluctance 
to  absorb  the  refugees  compelled  the  centre  to  make  use 
of  its  emergency  power  under  section  102.  Similarly, 
the  complete  breakdown  of  law  and  order  in  Punjab  (1953) 
and  Bengal  (1954)  was  the  cause  of  the  imposition  of 
central  rule  under  section  92A,  Despite  the  fact  the 
country  had  a  parliamentary  form  of  government,  the 
Governor-General,  Ghulam  Mohammad,  was  a  powerful  figure 
in  the  country’s  politics.  His  active  political  role 
is  evident  from  the  dismissal  of  Prime  Minister  Khawaja 
Nazimuddin  in  1953  and  the  dissolution  of  the  first 
Constituent  Assembly  in  1954, 

Judged  in  the  light  of  the  criteria  given  in 
the  first  chapter,  it  may  be  said  that  the  Government  of 
Pakistan  under  the  interim  constitution  was  quasi-federal 
in  law  and  in  action:  central  predominance  in  legislat¬ 
ive  field;  administrative  control  of  the  provinces  by 
direct  means  under  constitutional  provisions  (Sections 
122  &  51)  and  indirect  legislation  (PRODA) ;  frequent  use 
of  Section  92A;  financial  dependency  of  the  provinces;  and 
vesting  of  residuary  powers  in  the  Governor-General  char¬ 
acterize  the  government  as  quasi-federal. 

While  determining  the  character  of  a  government, 
one  should  look  at  the  political  and  economic  situation 
of  the  country  within  which  the  constitution  has  to  work. 
Keeping  in  view  the  situation  of  the  country,  it  may  be 
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said  the  quasi- federal  nature  of  the  government  was  the 
inevitable  result  of  prevailing  circumstances. 

The  working  of  the  federal  system  under  the 
interim  constitution  had  its  repercussions  on  constit¬ 
ution  making.  In  view  of  the  record  of  central  inter¬ 
ference  in  provincial  matters,  provincialists  demanded 
the  curtailment  of  central  power  of  intervention  in 
provincial  matters.  Under  regional  pressure,  the  new 
constitution  gave  the  provinces  considerable  respons¬ 
ibilities  which  they  did  not  enjoy  under  the  interim  con¬ 
stitution.  This  increased  grant  of  powers  to  the  pro¬ 
vinces  which  was  more  apparent  tnan  real,  was  used  by  the 
central  government  as  a  defence  against  the  demand  for 
provincial  autonomy,  Mr.  Suhrawardy  and  Mr.  Chundrigar 
both,  replying  to  the  provincialists,  asserted  that  the 
constitution  had  granted  sufficient  autonomy  and  any 
further  grant  would  amount  to  disintegration.  Similarly 
President  Mirza,  rejecting  the  demand,  said  that  any 
further  regional  autonomy  would  "mean  the  complete  dis- 
memberment  of  Pakistan*/,  Apparently,  the  provincial 
powers  were  enhanced  but  in  reality,  the  central  govern¬ 
ment  still  retained  its  former  legislative  and  adminis¬ 
trative  control  by  which  it  frequently  intervened  in  pro¬ 
vincial  affairs. 

The  practice  of  the  central  government  further 
nullified  the  federal  features  of  the  constitution,  De- 

^^London  Times,  May  13,  1957,  p,  11, 
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spite  the  fact  that  police  and  railways  were  made  pro¬ 
vincial  subjects,  they  continued  to  be  managed  by  the 
central  government.  Similarly,  no  step  was  taken  as 
required  by  Article  188  to  set  up  the  National  Finance 
Commission,  Politically  and  administratively,  the  pro¬ 
vinces  were  not  free  from  central  interference.  The 
centre  brought  pressure  on  provincial  politics  through 
various  direct  and  indirect  means.  The  governor,  in  fact, 
was  an  agent  of  the  centre  and  as  such  he  had  to  perform 
his  duties  in  accordance  with  the  central  government’s 
wishes.  Control  of  provincial  matters  by  the  use  of 
Section  193  was  frequent.  Within  a  brief  period  of  two 
and  a  half  years.  President's  rule  was  imposed  three 
times  in  different  provinces. 

Provincial  autonomy  further  suffered  by  the 
dominance  of  the  Central  Civil  Service,  Describing 
the  centralizing  role  of  the  Civil  Service,  K,  B,  Sayeed 
said  that  the  federal  principle  was  almost  completely 

set  at  nought  by  the  centralizing  role  of  the  civil  ser- 

12 

vice  of  Pakistan,  Similarly  in  matters  of  finance, 
provincial  dependency  upon  the  centre  is  visible  from 
the  amount  borrowed  from  the  centre.  Provinces  with 
limited  financial  resources  had  to  depend  heavily  upon 

13 

loans  which  were  granted  at  the  discretion  of  the  Centre. 

B.  Sayeed,  Pakistan  The  Formative  Phase, 
Karachi:  Pakistan  Publishing  house,  i960,  p,  395, 

13 


See  Chapter  V, 
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Another  instrument  of  central  interference  was 
the  political  party.  Until  1954  Muslim  League  was  the 
ruling  party  both  at  the  centre  and  provinces,  Liaqat 
Ali  Khan,  Nazimuddin  and  Mohammad  Ali  Bogra,  successive¬ 
ly,  were  Presidents  of  the  Muslim  League,  They  were  in 
a  position  to  supervise  and  control  provincial  affairs 
through  the  Provincial  Muslim  League,  During  1956-58, 
no  stable  majority  party  existed  in  the  National  Assembly, 
The  four  successive  governments  formed  at  the  centre  during 
the  two  and  a  half  years  period,  were  coalition  governments. 
Consequently,  the  President  emerged  as  a  powerful  figure  in 
the  country's  politics.  Once  elected  to  the  office,  the 
President  was  free  to  support  any  party  that  suited  his 
purpose.  He  had  his  own  supporters  in  the  political  par¬ 
ties;  for  example  in  Republican  and  Krishak  Saramik,^^ 

The  creation  and  survival  of  the  Republican  party  is  an 
example  of  the  power  and  influence  the  President  had  in 
the  West  Pakistan  politics.  Thus,  the  prevalence  of  a 
politically  active  President  at  the  centre  also  contribut¬ 
ed  to  the  growth  of  central  power. 

In  the  final  analysis,  it  may  be  said  that  the 
provinces  were  subordinate  to,  rather  than  co-ordinate 
with,  the  central  government.  Frequent  central  interfer¬ 
ence  in  provincial  politics  through  governor  and  party 

14 

M,  Ahmad,  op,  cit,,  p,  179, 
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politics,  resort  to  the  emergency  provisions  (Article  193), 
role  of  a  politically  active  President  at  the  centre  and 
the  dominance  of  C.  S,  P,  are  the  factors  that  undermine 
the  federal  principle.  Applying  the  previous  criteria, 
the  government  under  the  constitution  of  1956  may  be 
termed  as  quasi-federal. 

The  general  experience  of  less  than  a  decade  of 
the  working  of  federation  in  Pakistan  suggests  that  federal 
government  in  developing  countries,  particularly  those 
which  were  previously  under  the  colonial  rule,  will  tend  to 
be  centralized,  because  of  the  prevalence  of  economic  and 
military  factors.  The  need  for  swift,  economic  progress, 
which  was  ignored  by  the  past  colonial  rulers,  and  the  de¬ 
sire  to  preserve  independence  of  the  country,  will  lead  to 
the  increase  of  powers  of  central  government.  Even  if  the 
co-ordinate  status  of  general  and  regional  governments  is 
ensured  by  the  constitution,  the  economic  and  military 
pressures  will  encourage  the  tendency  towards  centralizat¬ 
ion,  Centralization  may  be  the  result  of  the  acquisition 
of  new  fields  of  jurisdiction  or  the  political  exercise  of 
powers  by  the  centre  as  was  the  case  in  Pakistan,  If  such 
will  be  the  tendency,  if  powers  are  ultimately  to  be  con¬ 
centrated  in  the  centre,  then  why  bother  about  federation, 
why  not  adopt  unitary  government  which  is  less  expensive 
in  human  and  economic  resources.  The  answer  lies  in  the  pres 
ence  of  conflicting  pressures  of  unity  and  diversity  which 
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could  be  contained  in  a  federation,  and  which  make  the 
federal  government  the  only  viable  government  to  recon¬ 
cile  the  forces  of  separation  and  integration. 
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